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| Filed March 2, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CLARA RADECKA, 
1523 - 28th Street, S.E. 
Washington, D. C., 


Plaintiff, 
a ‘Civil Action No, 600-'59 
W.M.& A. Transit Company ° 
(A Corporation) 
c/o Earl M. Foreman, 
Registered Agent, 


401 Tower Building, 
Washington 5, D. C., 


Defendant. 


COMPLAINT 
(Negligence--Personal Injuries) 


1. Plaintiff is a citizen of the United States and a resident of the 
District of Columbia. Defendant is a corporation doing business in the 
District of Columbia. The amount in controversy is in excess of $3,000.00, 
exclusive of interest and costs, and is within the jurisdiction of this court. 

2. On or about August 27, 1958, plaintiff was a passenger for hire 
on a bus owned by and bearing the insignia of the defendant corporation, 
which was operating its bus by and through its agent, servant or employee, 
believed to be one William Brock, Jr., in the vicinity of Atwood Street, 
District Heights, Maryland. As a result of the negligent operation of the 
said bus by the defendant through its agent, servant or employee, it was 
caused to stop suddenly, throwing the plaintiff violently in and about and 
to the floor of the said bus, causing her serious injuries. | 

3. Asa result of the negligence of defendant as aforesaid, the 
plaintiff, Clara Radecka, sustained severe and painful injuries|to her 


body; nervous shock and mental anguish; has suffered and will) continue 
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to suffer great physical and mental pain; has expended and will continue 
to expend substantial sums of money for hospital and medical care and 
related items; and for a long period of time has been rendered unable to 
go about her usual pursuits and will be permanently and partially dis- 
abled from so doing. 

WHEREFORE, plaintiff demands judgment against defendant in the 
amount of Thirty-five Thousand ($35,000.00) Dollars. 

SHAPIRO & MAYER 


By: /s/ Charles H. Mayer 
Attorneys for Plaintiff 
201-205 Tower Building 
Washington 5, D. C. 


Plaintiff demands trial by jury of the issues hereon. 


/s/ Charles H. Mayer 
Attorney for Plaintiff 


[Filed March 24, 1959] 


ANSWER 

The defendant admits that the amount of this suit is in excess of 
Three Thousand Dollars ($3,000.00) and admits the other allegations 
contained in paragraph one of the complaint; it admits that the plaintiff 
was riding as a passenger on one of its buses operated by its employee 
at the time and place alleged; it admits that its bus was caused to stop 
suddenly; it denies each and every allegation of negligence contained in 
the complaint; it is without information or belief sufficient to either 
admit or deny the allegations with respect to the plaintiff's personal 
injuries or financial losses; it denies each and every other allegation 
contained in the complaint. 

GALIHER & STEWART 


By: /s/ Richard W. Galiher 
Attorneys for the Defendant 
820 Woodward Building 
STerling 3-5486 
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Copy of the foregoing mailed this 23rd day of March 1959 to 
Shapiro and Mayer, Esqs., Attorneys for the Plaintiff, 201-205 Tower 
Building, Washington, D. C. 


/s/ Richard W. Galiher 


[ Filed June 3, 1960] 
PLAINTIFF'S PRE-TRIAL STATEMENT 
On August 27, 1958, plaintiff, age 64, was a passenger for hire on 
a bus owned by the defendant and operated by one of defendant's agents, 
servants or employees. As the bus was proceeding along Atwood Street 
in District Heights, Maryland, the bus driver applied his brakes suddenly 
and with great force causing the bus to come to a sudden stop and the 
plaintiff to be thrown violently from her seat against a hard object in 
the bus and to the floor. 
Res ipsa loquitur. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. | 
Tuesday, April 11,/ 1961 


The above-entitled cause came on for hearing before HONORABLE 
LEONARD P. WALSH, sitting as Judge in Civil Court, and a Jury, at 
10:00 o'clock a.m. 

* * * 

OPENING STATEMENT ON BEHALF OF PLAINTIFF 

MR. MAYER: * * * Now it has been agreed by Mr. Galiher and 
myself that certain facts are not in dispute here. One of them is that 
Miss Radecka was a paying passenger on the bus at the time! of the ac- 
cident; another was that the driver of the bus, whose name was Mr. 


William Brock, was an Agent or servant or employee of the defendant 
W. M. & A. Transit Company at the time of the accident; that he 
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was acting on their business. That is, he was employed by them and 
working for them and conducting their business at the time. 
And thirdly, that at the time of the accident the bus was under the 
exclusive control of the defendant Bus Company, W. M. & A. 
* * * * 
CLARA RADECKA, 
the Plaintiff, was called as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAYER: 
* * * * 
Q. Now Miss Radecka, directing your attention to August 27, 1958, 
did you have occasion to leave your home and go on a trip out towards 
District Heights, Maryland? A. Yes, I did. 


* * * * 


Q. In order to go out to visit your sister, how did you go? What 


did you do? A. I got to the corner of 28th and Pennsylvania Avenue 
and took a District Heights bus. 
Q. That is the bus operated by W. M. & A.; is that correct? 
A. That is right. 
Q. Now when you got on the bus what is the first thing that you did? 
* * * * 


A. I paid my fare. 
Q. And then did you sit down? A. I sat down. 
Q. Can you tell us where you sat down? A. On the left-hand side, 
beyond the driver. 
* * * * 
Q. What part of that seat did you sit on there? A. Near the seat-- 
Q. This cross-wise seat; is that correct? A. Yes. 
* * * * 
Q. Tellus, if you will, what you can remember of the weather con- 


ditions that day. A. A beautiful, sunny, hot day. 
* * * 
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Q. Now tell us whether as the bus was in this area known as 
District Heights Apartments, did anything unusual happen? A. Yes. 

Q. Will you tell us in your own words, leading up to it, what 
happened, as you best recall it? A. Well the bus came to a sudden 
stop. | 

Q. Can you describe the sudden stop any more fully than that? 
A. Well, I was sitting there and it just picked me right up and threw 
me on some hard object. 

Q. Can you tell us what you were doing if anything immediately 
before the sudden stop took place? A. Well, I was just sitting there and 
looking out the window. | 

Q. Would that be in the direction across from where you were 
sitting? A. That is right. 

Q. Now did you hear anything or see anything just prior to the 
sudden stop? A. Well, I just heard some voices, but I just didn't pay 
any attention to them. | 

Q. Now at the time that this sudden stop took place, if you recall, 
how many passengers were there on the bus then? A. Well, just two, 


and the driver. That was myself, and another person. 
* * * * 


| 
Q. Was that person a lady or a gentleman? A. A lady. 
Q. Can you tell us approximately where that lady was'sitting at the 
time of the accident? A. In the second seat on the right. | 
Q. Would that be a cross-wise seat or a longitudinal seat? A. A 
cross seat. 


* * * * 


Q. Now you said something I think about hearing voices before the 
| 
accident. Do you recall whose voices you heard? A. Well) a man and a 


woman. I could hear voices. 


Q. Could you hear what these voices were saying? A. No, I didn't. 
| 

I didn't pay any attention. 

Q. Now when this sudden stop took place, will you tell us which 


way you were thrown? In other words, what happened to you? 
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A. Iwas just picked up and thrown on the hard object, and turned 


my back and threw me back. 

Q. You were picked up off of the seat where you were sitting; is 
that correct? A. That is right. 

Q. Where did you end up, Miss Radecka? Where did your body 
come to rest? A. On the floor. 

Q. On the floor here of the bus (indicating)? A. That is right. 

Q. And before you hit that floor you say you struck a hard object; 
is that correct? A. A hard object, yes. 

Q. What part of your body hit that object? A. My chest. 

Q. Now what happened when you hit the floor of the bus; do you 
recall what happened then? A. Well it just twisted my back and threw 
me down on the floor, and that was it, --and hit my head on the floor. 

Q. Do you recall--do you remember anything after you hit the 
floor of the bus, at that immediate time? A. No, I don't. 

Q. Were you conscious or unconscious? A. Unconscious. 

Q. Do you remember any conversation while you were on the floor 
of the bus between yourself and the driver, or yourself and this other lady 
that you spoke about? A. No. It just knocked me right out. 

Q. Do you recall how you were removed from the bus? A. No, I 
don’t remember that. 

Q. What is the next thing that you remember after the sudden 
stopping and your being thrown to your seat to the floor, as you testified? 
A. Well I just remember they put something over my face and it re- 
vived me quite a bit. 

Q. Where were you when they put this thing over your face? 

A. Well it was going at quite a speed in the ambulance. 

Q. You were in an ambulance; is that correct? A. That is correct. 

Q. Do you know where the ambulance took you? A. I don't know 
where they were going. 

Q. What is the next thing you remember after they put this thing 


over your face and revived you in the ambulance? 
* * * 
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A. I knew that they were taking me somewhere to a hospital, or 
some place. But where, I didn't know. | 
Q. Now did there come a time, then, when you got to a hospital? 
A. Yes. 
Q. Do you know now whathospital it was? A. Well, it wasI 
guess Prince Georges. 
Q. Well what happened to you after you arrived at Prince Georges 
Hospital? A. They took me in some room, and what they done, I 
guess they took X-rays or something. But that I don't know. | I was just 
semi-conscious. I just went off. | 


* * * * 


Do you recall what time of the day the accident took place? 
* * * * 
About ten-thirty or a quarter of eleven. 
In the morning; is that correct? A. In the morning. 
In the daytime? A. Yes. 
* * * 
CROSS-EXAMINATION 
BY MR. GALIHER: | 
* * * * | 
Q. Had there been anything unusual in the manner in which the bus 
had been operated on that journey and on the occasions when the passen- 
gers got off, that you had noticed particularly, up to the happening of the 
accident? A. Well, I sat on a side seat and the sudden stop came and it 
threw me on that hard object. 
Q. And that is the first thing that you noticed in any way unusual 


about the entire bus trip, when this sudden stop brought about your injury? 
A. Well, I heard a conversation going on, but I just didn't pay any at- 
tention. I was just looking out the window-- 
THE COURT: Wait just a moment. Miss Radecka, on all of the 
other stops and starts, and the operation prior to the time that the 
bus stopped quickly, was there anything unusual in the operation of the 
bus? 
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THE WITNESS: Well, it was just going-- 

THE COURT: Just going along as usual? 

THE WITNESS: Just going along as usual. 

* * * 
BY MR. GALIHER: 

Q. Do you have any knowledge about the speed of the bus at the time 
of the sudden stopping? Do you know how fast the bus was going, whether 
he was going fast or going moderately? A. I don’t know how fast it was 
going, because I don't have a car and I don't know how fast he was going. 

Q. In the block where your accident happened, Miss Radecka, was 
there anything unusual about the manner in which the bus was moving 
along prior to its stopping very suddenly? A. Well, I didn't see any- 
thing there. 

* * * 
DR. MILTON C. COBEY, 
a witness called for and on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAYER: 
* * * * 

Q. Do you have a specialty, doctor? A. Yes sir, Orthopedic 
Surgeon. 

MR. GALIHER: I will be very happy to stipulate that Doctor Cobey 
is an outstanding orthopedic surgeon. 

* * * * 

Q. Doctor, subsequent to that visit on August 25, 1958, did there 

come a time when Miss Radecka consulted you on another matter? 

A. Yes, sir. Two days later, the 27th of August, she was brought to 

my office, she having been in a bus accident. She stated that she was 
riding a W. M. & A. bus--whatever that is--and the bus suddenly stopped, 
throwing her against the post, and then against a bar, and then to the 
floor. She had a great deal of pain in her chest and her back and ob- 
structed her chest, and I strapped her chest. It had struck her chest and 
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low back. She had been taken to Prince Georges, and she being my pa- 
tient they brought her to the office, or rather she was brought to the office. 

Q. Iassume you made an examination of her at that time; is that 
correct? A. Yes, sir. 

Q. Will you tell us what your examination disclosed? | A. She 
was complaining of severe pain about her sternum. That is, her chest 
in front, and in the middle. And generalized weakness and pain in her 
buttocks area. 

There was tenderness over the sterna, and pain and tenderness in 
her lower back. 

X-rays were made at that time, because of the acuteness of the 
pain and the localization in one spot. These revealed that she had a 
possible fracture of the sternum and from a wet plate. I said "possible 
fracture" because you weren't sure until the plates were dry, She had 
bruises and contusion of her low back. 

* * *x * 

Q. When the X-rays of Miss Radecka were dry and you did re- 
read them, did you determine whether or not there was in fact a fracture 
or not? A. She had a fracture, incomplete, transverse, in the body of 
the sternum, about one centimeter distal to the manubrium sterna joint 
here (indicating). 

* * * * 

Q. Doctor, based upon the history that she gave you of the acci- 
dent which she was in, and assuming that there has been testimony in 
this case that while seated on a bus on the longitudinal seat behind the 
driver, approximately on the end away from the driver, assuming a sudden 
stop of the bus catapulting her forward into some hard object or post, 


as you say, and then to the floor, would you say that the injuries that you 
found, that is the low back strain as I believe you put it and the fracture 
of the sternum, would be consistent with the injuries or trauma that 


occurred in the bus? A. Yes. 
* * * * 


MR. GALIHER: Your Honor, the defendant would like| to offer these 
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two photographs of the bus in question. Counsel has advised me he has 
no objection to them: Defendant's 1 and 2. 
* * * 
WILLIAM BROCK, JR. 
was called as a witness for and on behalf of the Defendant * * * * 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Your full name is William Brock, Junior? A. That is right, 


* * * * 
Q. You were driving for the bus company on the day of the acci- 


dent on Atwood Street, were younot? A. That is correct, sir. 


* * * * 


Q. Will you tell us if you had worked and driven steadily for the 


bus company in the period from 1952 up to August 27, 1958, the day of 


this accident? A. With the exception from February of '56 until 
March of '57. 
* * * * 

Q. Were your duties with the bus company entirely those of a bus 
operator, bus driver? A. Yes, sir. 

Q. And you had driven then a bus for a number of years prior to 
the accident? A. Yes, sir. 

* * * * 

Q. Was this run one that you had made on numerous occasions 
before? A. I run the same route, on trips before. 

Q. Can you tell us generally what the route was of this particular 
trip? A. We leave the Terminal and it goes through Suitland, Maryland. 
From Suitland you go into the town of District Heights. From the town of 
District Heights you go through the District Heights Apartments, over 
into the new subdivision they call North Forestville. 

* * * * 
Q. Did anything of any significance occur before you reached the 


block where the accident occurred? A. No, sir. 
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Q. Do you recall where your last stop had been prior to the block 
where the accident occurred? A. My last stop was at the foot of the 
hill on 76th Street or the top of the hill. I forget exactly which it was 
now. 

* * * * 

Q. How far is that from where the accident occurred A. Itis 
well over a block. 

Q. After you discharged at that point, how many persons were left 
on your bus? A. Two. | 

Q. Do you recall now exactly where they were sitting? A. The 
lady that was hurt was sitting directly behind me, on the long seat. 

* * * * | 

Q. Would you point that out? Would you show it up to|these ladies 
and gentlemen? First, where Miss Radecka was seated? | A. Was on 
this long seat behind the driver (indicating). | 

Q. Then your best recollection as to where the other passenger 
was? <A. It was the second seat. | 

Q. Are you sure of that? A. I won't swear to it, but Iam almost 
certain. 


| 
* * * * 


Q. Would you come down here and point that out again to the ladies 
and gentlemen of the jury, downhere? A. The lady involved in the 


accident was sitting on the seat here behind the driver (indicating); the 


other lady was sitting on the second seat. 
MR. MAYER: I would like the record to show he is indicating the 
longitudinal seat behind the driver. Well, when he says the|"'second 
seat", he is indicating a crosswise seat rather than a longitudinal. 
* * * * 
Q. On what street did the accident occur, Mr. Brock? A. On 
Atwood Street. 
* * * * 
Q. Were you following any other traffic in the 7700 block of Atwood 
Street? A. No, sir. | 
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Q. Is that where the accident occurred? A. That is where the 
accident occurred. 

Q. Will you describe the street in that block, or streets in that 
block, for the benefit of these ladies and gentlemen of the jury and the 
Court, and also the location of the apartment or apartments? Just de- 
scribe it. A. Well the regular route through the apartment houses is 
about, I would say, in the neighborhood of 40-feet wide. Then it has a 
small neutral ground, and it has a service lane on the right-hand side 
where the cars park for people who live in the apartments. Then your 
sidewalks. Then the apartments. 

* * * * 

THE COURT: Yes. The Court would suggest that Mr. Brock draw 
it so he can indicate exactly what he is talking about, and the jurors can 
follow him as he draws it. 


* * * * 


THE WITNESS: All right, sir. This is where the bus goes through. 


The accident was here (indicating). It has a small driveway on this end 


and a driveway coming in on this end. There is a small grass plot right 
here (drawing on blackboard) and a lane just before you get to the sidewalk. 

It has a sidewalk just before you get to the apartment, and then your 
apartment houses (indicating). This is your main highway. 

* * * * 

Q. Were there any automobiles parked along the street that you 
were traveling along? A. They were parked all along through here (in- 

dicating). 

Q. Would you put them as you recall them, please sir? A. They 
were parked at the curb. That is the way they were parked on both sides 
of the street. 

* * * * 

Q. Did they go all of the way back into here? A. There were 
three or four cars back inhere. I don't know exactly how far back they 
went. 

Q. Let me ask you this: do you have any idea how wide this area 
is where your bus was traveling? A. Approximately 40 feet, I would say. 
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Q. Do you have any idea how wide the grassy plot was there? 


A. About 3-foot. 


Q. Was there a curb on the east side of the grassy plot? A. Yes, 


2. And do you have any idea how wide this area was? 
20-foot. 


A. About 


And then you have indicated that this is a sidewalk? A. Yes, 


And then were there apartments back here? A. Yes, sir. 
How far were they back from the sidewalk if you recall? A. This 


particular one, the apartments--some are built right on the 


sidewalk, 


then it has a bunch built back in, and another one right on the sidewalk. 


* * * * 


| 
block? 
Were there any places where it was upgrade, level grade, downgrade? 


Q. Now can you tell us the grade of the street in that 


A. As you are leaving this particular point here (indicating), it starts 


going downhill, on a curve. I would say a hundred foot after you left 


this particular point. 
Q. Well what is itinhere? A. This is mostly level 
Q. You say "mostly level"? A. Yes, sir. 


terrain. 


Q. What do you mean by that? A. Slight, --a very slight down- 


grade. 


Q. Downgrade this way (indicating)? A. Yes, sir. Very slight. 


* * * * 


Q. After making your stop as you have indicated, about a block 
from the scene of this accident, can you tell us please the maximum speed 


that your bus achieved before the accident occurred? A. I \would say 


around 15 miles per hour. 


Q. Do you know the speed limit in that area? A. Twenty-five. 
| 
Q. Can you tell us, please, as you got in the vicinity of 7705 or 
one of those apartments, if something unusual occurred? A. Yes, sir. 


There were three little girls playing between two parked cars on the main 
street, and just as I got to the back end of this one car, this little girl 


darted out in front of the bus. 
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Q. When did you realize for the first time that there was 
a child or children in that area? A. I realized it as soon as she ran 
out in front of me. I was almost at the back of the car when the child 
ran out in front of me. 

Q. Had you seen the other two children at that time? A. I hadn't 
seen any one of the three until the one came out. They were playing 
in between the two cars, in sand, with a little truck of some sort. 

Q. You found that out after the accident? A. After the accident, 
yes sir. 

Q. Do you recall the make of this automobile you were at the rear 
of when you have indicated the child ran out in front? A. It was a black, 
around a 1948 Pontiac. 

Q. Do you recall how far the front of your bus was from the rear 
of this Pontiac when you realized this child was running out into the 
street? A. I would say around two or three feet, which is more or 
less, the rear of it in between the front of the next one which was parked 
behind it. 

Q. Do you recall how long that Pontiac was? A No, sir, as far 
as footage is concerned I don't. 

Q. What did you do when you realized what had occurred? A. 
Stopped the bus immediately. 

Q. And how did you do that? A. Hitting my brakes. I hit my 
brakes. I put my hand out in front of the box, to keep anybody off of it. 
It is a habit I always had, to save any person from getting hurt like that. 
Any time I had to stop I always stuck my hand out. 

Q. Where did your bus come to a stop if it did come to a stop? 

A. I would say within six inches, parallel of the car beside me. 

Q. How close did you come to this child with the front of your 
bus? A. It was a matter of a couple of feet. 

Q. How close was the right-hand side of your bus to this left-hand 
side of the Pontiac as you were traveling along? A. I would say four or 
five foot. 


Q. What occurred next when you brought your bus to a stop? 
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A. At first, as soon as I seen the lady that was hurt in the acci- 
dent, I got to her and asked her if she was hurt, got her up on the seat 
and asked her how bad she was hurt. She said her chest was hurting 
her. I asked would she mind laying there until I got the ambulance and 
the police. I got a sweater or coat and put over her and watched this 
other lady to watch, asked her to watch her until I called the police 
and ambulance for her. 

I called them, and the ambulance came, and the police was there 
first. Then I called the Safety Director of W.M. & A., and/asked him to 
come out. 

Q. After you came to a stop two feet from the child, did you happen 
to know where the child went? A. She then ran back to the sidewalk and 
somebody took her by the hand and walked in the apartment house with 
her. 

Q. Were you ever able to find out her identity or who she was? 
A. No sir, I did not. 

Q. Would you say Miss Radecka, until she was remoyed from the 


scene by the ambulance, --did you stay there? A. Yes sir,| I stayed at 


the scene. The police were there and they were trying to find out how 
bad she was hurt; and as far as standing in the same vicinity, I was 
either outside the bus or inside the bus right close to her all of the time 
until they took her away. 
Q. You have indicated when your bus came to a stop it was pretty 
close to the front of the Pontiac? A. Yes, sir. 
Q. And is that the car that the child came in front of and out into 
the street? A. That is right, sir. 
Q. And did I understand you to say that the child ran put? A. She 
ran out into the street. As soon as I hit my brakes she turned around 
and looked at me and ran back then on the sidewalk. That is when I seen 
the other two little girls. They jumped up and ran over to the sidewalk 
too. 
MR. GALIHER: Your witness. 
CROSS-EXAMINATION 
BY MR. MAYER: 
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* * * * 

Q. Would it be fair to say that you had been through this area where 

the accident happened a great many times before? A. Yes sir, it would. 
* * * * 

Q. Had you driven, or have you driven through that District Heights 
area since you went back in 1957? A. Yes, sir. 

Q. So the route you were on the day of the accident was a fairly 
familiar route to you; is that it? A. Yes, sir. 

Q. Am Icorrect, sir, that the weather was clear on the day of the 
accident? A. Clear and sunshiny, yes sir. 

Q. And that it was a warm day? A. Fairly warm, yes. 

Q. It was in the middle or late August, was it not? A. Yes, sir. 

Q@. The sun was shining and it was broad daylight? A. Yes, sir. 

Q. Now will you tell us, Mr. Brock, will you describe for us what 
kind of an area District Heights Apartments is from your observations in 
driving through there? A. It is thickly populated. I mean servicemen 

and their wives and kids. It is more or less crowded, as far as 
residential neighborhood is concerned. 

Q. Would you say there are a great many children living in that 
area, Mr. Brock? A. Yes, sir, I would. 

MR. MAYER: Would you mark these two photographs ? 

THE DEPUTY CLERK: Plaintiff's Exhibits 7 and 8 for identifica- 
tion. 


(Plaintiff's Exhibits Nos. 7 and 
8 were marked for identification. ) 


BY MR. MAYER: 
Q. Mr. Brock, let me show you what has been marked, the photo- 
graph marked Plaintiff's Exhibit number 7 for identification, and ask 


you if you recognize this as Atwood Street, in an easterly direction, and 
approximately the area where this accident took place? A. Yes sir, I 
would. 

Q. Now let me show you-- A. Yes sir, I believe I do (looking at 
photograph). 

Q. That is about where this accident took place, is it not? A. Yes, sir. 
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Q. Let me show you a photograph which has been marked as 
Plaintiff's Exhibit number 8 for identification and ask you if you can 
recognize that? A. Yes, sir. <A. Yes, sir. | 

Q. What is that, sir? A. You mean the plan? 

Q. Yes, sir. Is that not a photograph of a sign indicating "Slow, 
Children at Play"? A. That is right, sir. 

Q. You recognize the scene where that sign is located? A. Well 
all of the apartment houses look like that. I imagine this is about the 
same place. 

Q. You recognize that sign as being on the route that! you have 
driven through District Heights Apartments prior to this accident? A. I 
have seen this. 

Q. Would it be fair to say that prior to the accident on several of 
your trips through the area you had had occasion to see this "Slow, 
Children Playing" sign posted along various sections of the route? 

A. Oh yes. 


MR. MAYER: May I pass these to the jury at this time? 
- THE COURT: Do you offer them? 


MR. MAYER: I would like to offer them in evidence. 
THE COURT: Any objection? | 
MR. GALIHER: No objection. | 
THE DEPUTY CLERK: Plaintiff's Exhibits Nos. 7 and 8 in evidence. 


(Plaintiff's Exhibits Nos. 7 and 
8, previously marked for identi- 
fication, were received in 
evidence. ) 


BY MR. MAYER: 
Q. Would it be fair to say from your experience in driving through 
this area and your observation of the "Slow, Children Playing" signs, 
that you were aware this was a thickly or densely populated area, where 
there were many children likely to be around or about? A.| That is right, 
sir. | 


Q. Asa matter of fact you had often seen them playing up and down 
the sidewalk in this particular area, had you not? A. That is right, sir. 
| 


18 


Q. Incidentally, school was not in session at the time of this 
accident, was it? A. Idon't believe so, no sir. 

Q. From your observation of the photograph I showed you, Plain- 
tiff's Exhibit number 7, this is the one of the street scene outside of the 
apartment where the accident took place? A. Yes, sir. 


Q. Wouldn't you be prepared to say that that street was just about 
absolutely level? A. It is almost absolutely level. A small downgrade. 


Q. At the scene of the accident it appears to be exactly level, 
doesn't it? A. It appears to be almost level. 

* * * * 

Q. Iunderstand that at the place where this thing happened there 
was a service road going into one of these buildings and coming out a 
little bit beyond? A. Yes, sir. 

Q. You had passed the entrance to that service road? A. Yes, sir. 

* * * * 

Q. DoIunderstand along this actual curb of the street itself, not 
the service road, that there were cars parked all up and down? A. Yes, 
sir. 

Q. Would that be from the place where the service road goes into 

this next place where it comes out? A. I would be afraid to say 
whether it was back'that far or not. I would say it was back where the 
side street comes in. Over there, I do not. 

Q. Your testimony is then, from the point Iam going to mark with 
ap", there were cars parked solid along the drive; is that right? 

A. Yes, sir. 

Q. Down to the area where the service road came out? A. That 
is right, sir. 

Q. There was no open space here at all that wasn't taken up with 
automobiles? A. I don’t believe there was. 

Q. With your permission, then, Iam going to draw another car 
in here, ifI may. Actually they would appear to be closer together than 
you have drawn them on the blackboard, huh? A. About three or four 
feet, I would estimate. 
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Q. About that like (indicating)? A. That is right. 

Q. About what you would be needing to get into an parking place? 

A. That is right. 

Q. Now the other passenger on the bus was in the second seat from 

the front? A. That is correct. 

132 Q. Do you recall whether she was sitting on the aisle seat of the 

two, or on the window side of the two? A. I don't recall. 

* * * * 

Q. Youobserve this metal piece at the front end of the longitudinal 

on the door? A. Yes, sir. 
Q. Was that on there on the day of the accident? Ping Yes, sir. 

Q. What is the purpose of that metal plate, do you know, Mr. Brock? 


A. To keep the children from sticking their feet out in the aisle and to 
keep people from hurting themselves in getting on and off the bus. 


Q. And would you say it was also there for cold weather? A. I 
| 
imagine so, yes. 


Q. Could you possibly describe the little girl who you saw run out 
from between two parked cars, as close as youcan? A. As close asI 
can remember she was about three years old. She had long hair, dressed 
in a playsuit. 

* * * * | 

Q. How large would you say this child was? A. I would say she 
was anywhere from two feet to thirty inches. 

* * * * 

Q. Measuring with this ruler--with a ruler furnished me by the 
Clerk-- A. Yes? 

THE DEPUTY CLERK: I have a tape measure here if you would 
like it. 

MR. MAYER: Yes. 

(The tape measure was handed to counsel.) 
BY MR. MAYER: 
Q. This appears to be about 35 inches from one end to the other, 
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this pointer. Will you observe that, please sir? A. Yes, sir. 
Q. Would you please say, Mr. Brock, that a little child who ran 


out would have been somewhat shorter than this pointer? A. No, I 
wouldn't say she would be much shorter. She could be, though. She 


was avery small child. 

Q. Then she would be a little bit shorter than this pointer, is that 
correct, Mr. Brock? A. Yes, sir. 

Q. Are you quite certain that this child ran out from between two 
parked cars, Mr. Brock? A. Yes, sir, Iam sure. 

Q. In other words, she ran out in front of one, and right immediately 
in front of that one there is another one about two or three feet; is that 
right? A. Yes sir, that is right. 

Q. You are sure of that? A. Yes, sir. 

Q. Mr. Brock, as you were going along here that morning, just 
before the accident, as you were going through the District Heights Apart- 
ments area, and before you reach the point of the accident, did you ob- 
serve any children playing around or about? <A. Yes, sir. 

Q. Would you say there were quite a number of them around that 
day? A. Yes, sir. 

* * * * 

Q. As you came up to here, in this area, you observed children 
playing? A. Not in that particular corner, no sir. 

Q. You did see somebody playing? A. No, sir. I didn't see any- 
one playing. 

Q. Did you see anyone on the sidewalks? A. Yes, Sir. 

Q. You said there were quite a number around and about, didn't 
you? A. Yes, sir, I did. 

Q. Mr. Brock, would you say this sudden stopping of the bus was a 

rather unusual stop, as distinguished from the ordinary course of 
stops you would make driving a bus? A. Yes sir, I would. 

Q. It was a rather violent, sudden stop, wasn't it? A. It was more 
of a sudden stop, yes sir. 

Q. Not the kind that you make driving a bus, usually? A. No, sir. 
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Q. Is it your testimony that havibg made the stop as suddenly as 
you made it, the reason was that you were already approximately at the 
rear of the automobile from in front of which the girl ran out? A. I was 
almost to the rear of the automobile where the girl ran out,lyes sir. 

* * * * 

Q. Is it a fact if you had seen her at a point further in front of your 
bus than a distance of 15 feet it would have been possible to|bring your 
bus to a stop less violently? A. It would be, yes. 

Q. Well, suppose instead of 15 feet in front of your bus it was 27 
feet, do you think you could have avoided this sudden stop? | A. Yes, sir, 
I think I could have. 

Q. Suppose you would see her 31 feet in front of your bus. That 
would make it even easier to make your stop? A. Yes, sir! 

* * * * 

Q. I believe the District Heights Police came to the scene of the 
accident, did they not? A. First, yes sir. 

Q. They are the first ones who arrived? A. As to that, yes sir. 

Q. Do you know which policeman came? A. Idonot know. He 
was Chief of Police. 

Q. R. A. F. Volkman, Chief of Police for the District Heights, is 
that who it was? A. Yes, sir. 

Q. After the time of the accident, had you moved your bus at all 
from the point it had come to a stop at? A. No sir, I had not. 


Q. Had any of these other cars been moved in the meantime? 
A. No, sir. 
Q. So when Colonel Volkman came to the scene things were exactly 
the way they were when you brought your bus to this sudden |stop? A. That 
is right, sir. 
Q. In terms of where your bus is located and other cars are 

| 


located, is that correct? A. That is correct. 
Q. There is no doubt in-your mind about that, is there, Mr. Brock? 


A. No, sir. 
* 
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Q. Now when you got to the top of Rochelle and Atwood, you turned 
right into Atwood; is that right? A. That is correct. 

Q. At the point you turned right, speaking of Atwood, to the point 
where the accident took place, were you increasing or decreasing your 
speed? A. I increased my speed as soon as I made the turn. ThenI 
held it at the same speed more or less all the way through. 

Q. After making the turn into Atwood from Rochelle? A. Yes, sir. 

Q. You were increasing your speed for a time in order to pick up 
speed; is that right? A. Yes, sir. 

Q. And then having attained a certain speed you kept it at that speed 

and did not decrease it again until the sudden stop? A. I did not. 

* * * * 

Q. Mr. Brock, thinking back to the date of this accident, I want you 
to search your recollection as best you can and tell me whether it was 
really necessary for you to bring the bus to a sudden stop as you did at 
that time? A. I believe it was, sir. 

Q. You don't think it would have been possible for you to do this 
safely without that sudden stop, then? A. No sir, I don't. 

* * * * 
REDIRECT EXAMINATION 

BY MR. GALIHER: 

* * * * 

Q. Well why were you driving along there at 15 miles an hour 
instead of 25 as permitted by the speed limit? A. I always made ita 
practice to drive through those places as slow as I possibly could without 
more or less stopping the bus. Ihave children of my own and I know how 
they act. 


Q. How much time elapsed, as you think back on it now, from the 

time the little child first started out until you brought the bus to a 
stop? A. Well, I would be afraid to say, --a matter of seconds. 

Q. Do you know what your reaction time was before you had your 
foot on the brake? A. No, sir. I would be afraid to say what my re- 
action time was before I hit the brake. 
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Q. When this situation confronted you,. did you feel that the only 
thing you could do under the circumstances was to try to bring the bus 
to a stop as quickly as you could to avoid striking the child?) A. As 
soon as I seen the little girl run out I automatically hit the brake in order 
to stop the bus. I pulled my handbrake and-- | 

Q. Why couldn't you see the child and these other children before 
she ran out in the street? A. They were sitting down there in between 
the two cars playing on the curbline. | 

Q. Is that on the curb or the grassy strip that you are talking about? 
A. They were in that section, yes sir. 

* * * * 

Q. Mr. Brock, your best recollection is that when this emergency 
confronted you, you were a few feet behind the back of this black Pontiac 
which was parked next to the curb? A. That is right. 


Q. And you brought your automobile to a stop--pardon me--your 
| 
bus to a stop when the front of it was about even with the front of this 


same black Pontiac? A. That is where the bus stopped, yes sir. 

Q. And it traveled as far as you can recall only that distance from 
the time of seeing the children until the accident--pardon mé, --until it 
came to a complete standstill, rather? A. That is right, jsir. 

Q. I think I asked you this: can you tell us the length of the Pontiac 
automobile? Was it the usual 14 or 16 feet, perhaps, long, that they 
were from bumper to bumper at that time? A. That is. right. 

Q. So that perhaps you were approximately 20 feet, maybe? 

A. Maybe. 

Q. From where you ultimately came to a stop? A. Maybe. 

Q. I take it you are not sure and you are giving your best approxi- 
mation? A. That is right, sir. 

MR. GALIHER: Thank you, sir. 

RECROSS EXAMINATION 
BY MR. MAYER: 

Q. Iam a little unclear now as to just what the situation is. You 
remember having your deposition taken in my office August/11, 1959, Mr. 
Brock? A. Yes, sir. | 
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Q. Do you remember being asked the following question and giving 


the following answer: 
* * * * 


Q. "Question. How many car lengths would you say you were from 


this little girl when you first saw her run out?" 


"Answer. I was right at the back of this car when she run 
out in front of me." 
Do you remember giving that answer to that question? A. Yes, sir, I 
remember giving that answer to that question. 

Q. Would you say your recollection of the facts was better on 
August 11, 1959, which was less than a year after the occurrence, than 
jt would be today? A. Oh, yes sir. 

Q. So then, would it be fair to say that you were right at the back-- 
that would be the back of the car--wouldn't it? The front of your bus 
would be right about at the back of that car when she ran out in front of 
it; is that right? A. I didn't mean it in the respect you were saying. 
Right at the back, I meant by that behind--I meant by that a little behind 
the Pontiac. 

* * * * 

Q. ** * * Now you mean then that you were almost at the back 
of this black Pontiac when she ran out in front of you; is that right? 
A. That is right. 

Q. The front of your bus was almost at the back of it? A. That is 

right. 

Q. Mr. Galiher says the Pontiac was 14 to 16 feet. You had then 
only 14 to 16 or maybe 17 feet to bring the bus to a stop; is that right? 
A. That is true. 

Q. Wasn't it also your testimony that had you had a greater number 
of feet, you would not have had to make this sudden stop? 

MR. GALIHER: I object to that, your Honor. 

MR. MAYER: That is what your Honor wanted clarified. 

THE COURT: All right. You may clarify it. 

BY MR. MAYER: 
Q. In other words, if you had seen her instead of some 17 feet in 
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front of the bus, say some 27 feet in front of the bus you would not have 
had to make this sudden and violent stop, isn't that right, sir? A. I 
don't believe I would have had to make that sudden a stop. 

Q. Even further than that, and use the figure 31 feet, jyou wouldn't 
have had to make this sudden a stop? 

MR. GALIHER: I object to that. It depends on the circumstances. 
Here is a man trying to avoid hitting a child-- 

THE COURT: Wait just a moment. The Court feels the matter has 

been clarified. 

* * 
BY MR. MAYER: 

Q. On this photograph, Defendant's Exhibit number 2 for identi- 
fication, this shows the interior of Bus No. 104, is that right, sir? 

A. 104, yes sir. 

Q. That is the bus that was involved in this accident?| A. I don't 
remember the number of the bus. 

Q. Was it an identical bus to this bus? A. Identical, yes sir. 

Q. As I look at this picture it appears to me that the driver's 
seat is quite close to the windshield. Does it not seem so to you? A. That 
is right. 

Q. And that there is nothing whatsoever to obstruct the driver's 
view from the windshield; is that correct? A. That is correct. 

Q. Would you agree with me that you would have a far better view 
of the road than would a passenger seated in the second cross-hand seat 
on the right side? A. I would, sir. 

* * * * 

Q. Would you agree with me, Mr. Brock, that as between you, 

sitting in the driver's seat, and a passenger sitting in|the right 


cross-seat, you would or should be able to see a child or someone else 


emerging from a parked car on the right-hand side of the street before 
this passenger would be able to? A. I would. 


* * * * 


Q. Mr. Brock, directing your attention again to the photograph 
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which is defendant's exhibit number 2 for identification, have you ever 
had occasion to place yourself back here in the second cross-seat where 


this lady was who you testified to, and observe how well you could ob- 


serve looking out the front of the bus? A. Ihave, sir. 


Q. Does this metal screen on the right-hand side form some visual 

deterrent to someone seated in that seat? A. It does, sir. 
* * * * 

Q. I believe you just testified you have placed yourself back here 
in this second seat where this lady was sitting and observed how well you 
could see sitting back there; is that right? 

MR. GALIHER: He said he had sat back there, but not for the 
purpose of observing. 

MR. MAYER: I think he just testified that he had sat back there 
and observed how well one could see. 

THE COURT: Ask the second question. 

BY MR. MAYER: 

Q. In your experience, Mr. Brock, would a person sitting back 
here in this second crosswise seat, as compared to a person sitting in 
the driver's seat, have the better or less good view of a child coming out 
from the right-hand side, in the manner you described the bus was 
operating that day? 

MR. GALIHER: I object. 

THE COURT: The objection is sustained. Counsel, the Court 
feels that you should follow the question with: can they see from that 
cross seat to their right, out the window. 

BY MR. MAYER: 

Q. Can you see from this cross seat to the right out the window? 
A. Yes, sir. 

* * 
(Bench Conference:) 

MR. MAYER: I wanted to make a showing, if the Court pleases, that 
if this woman Saw the child run out--and I will have evidence to show that 
in order for her to see the child run out the child would have to be consider- 
ably further in front of the bus than he testifies it was. That is the 


important point of the case. 
THE COURT: Mr. Mayer, by the mere fact that she is sitting back 
there, the child is further away. 
MR. MAYER: I realize that. I precluded from bringing that fact 
out from this man's testimony. | 
THE COURT: Because we are having this man testify as to what a 
person back here can see. | 
MR. MAYER: Yes. And I think he has testified that he has placed 
himself back there. 
THE COURT: No, he didn't say that he was ever sitting back there 
for observation purposes. 


* * * * 


157 MR. MAYER: May I have him testify as to whether, if he was 
sitting in this seat--as he says he has done--and this is here (indicating), 
and is looking through the straight front of the window, his vision would 
be better than if he was sitting in the driver's seat and looking straight-- 

THE COURT: He has already testified to it. 
MR. MAYER: I hope he has. 
THE COURT: He has testified on that, as Mrs. Sweet just read to 


you, that he is in a better position to observe than she is. 
* * * * 


(In Open Court:) 
Q. Mr. Brock, I believe we are all in agreement that at the time 


of the accident there were only two passengers on the bus; Miss Radecka 
and this lady. Is that right? A. That is correct. | 

Q. You say to the best of your recollection the other lady was 
seated on the second seat on the right--the second seat back; jis that right? 
A. That is right. 

Q. Do you remember her moving up from toward the rear of the 
bus to take that seat, after she had originally gotten on the bus? A. She 
had at one time moved. I would be afraid to say exactly where. 

Q. You do recall then that she had moved from a seat further to 
the rear, to the one that she was seated in when the accident took place? 


A. Yes, sir. 
* 
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FURTHER REDIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Were you looking straight ahead when this child darted out? 


A. Yes, sir. 
* * * 
MRS. MARY BEACH 
was Called as a witness for and on behalf of the Defendant and, having 
been first duly sworn, was examined and testified as follows: 
BY MR. GALIHER: 
* * * * 

Q. Where did you get on the bus? A. 8th and Pennsylvania 
Avenue, Southeast. 

Q. That is quite some distance from where the accident happened, 
is itnot? A. Yes, quite a bit. 

* * * * 

Q. On the way out to District Heights did the bus stop and take on 
and let off passengers here and there, at different places? A. At Fair- 
fax Village. 

* * * * 

Q. Then after Fairfax Village there were other places where dif- 
ferent persons got off of the bus? A. Yes. 

Q. Did there come a time when the only persons left on the bus in 
addition to yourself was Miss Radecka, this lady, and the bus driver? 
A. That's right. 

* * * * 

Q. Where did you sit or stand in the bus when you first got into it? 
A. Iwent about, I will say, the fourth seat. 

* * * * 

Q. Did there come a time after that when you changed your seat? 
A. Yes, at Fairfax Village I went to the front of the bus. 

Q. Where did you sit at that point? A. The first seat. 

* * * * 

MR. MAYER: We will stipulate that was on the aisle side rather 

than on the window side, I believe. 


* * 
BY MR. GALIHER: 
Q. The first seat on the right-hand side, as we look toward the 
front of the bus, out on the aisle? A. That is right. There was no one 


there but the lady there and myself. 
* * “ * 


Q. Do you remember where the last stop was before the accident? 
A. Yes. As you go into District Heights, on Gateway, that is the bus 
stop there. They let off passengers there. There is where the children 


got off. 
2. After that, just Miss Radecka and yourself were riding in the 
bus? A. That is right. ‘ | 
Q. Did anything of any significance occur during the operation or 
during the trip from Fairfax Village up to where the last persons got off 
of the bus with the exception of Miss Radecka and yourself? A. No, sir. 
Q. Now will you tell us, please, from that point.on, where was 
it that the bus turned onto Atwood Street? Do you recall? A. Well, 
yes. It goes up a hill, and then it turns into Atwood Street. | 
Q. Isee. That is about how far from where the accident occurred? 
A. The accident occurred at the 7700 block of Atwood Street. 
Q. Yes. Now if I may draw your attention to the 7700 block of 
Atwood Street, can you tell us, please, in that area, how fast the bus that 
you were traveling on had gone? A. I don't know what speed limit 
he was going, but he wasn't going fast. He was going slow. 
Q. Can you tell us please if there were any automobiles parked at 
the curb in the 7700 block where the accident occurred, on Atwood Street? 
A. Yes sir, there were. 
Q. Can you give us an idea how many cars there were, how close 
together, and anything you can tell us about that? A. They were pretty 
close together there. | 
* * * * 
Q. **** May Iask you first, before you tell us that, if you had 
been talking to Miss Radecka during any part of the trip? A. No, I 
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hadn't any conversation with her. When the children got off at the stop, 


they were playing around, andI turned to her and smiled and she smiled 


back. So that was all there was to it. 
Q. Will you tell us please where she was seated? Again, Iam 
showing the same photograph, your Honor. 
* * * * 
THE WITNESS: (indicating) The long seat here. 
BY MR. GALIHER: 

Q. The long seat on the left-hand side as you look at the front? 
A. Yes. 

Q. Was she near the front of the seat or near the back? A. She 
was right here (indicating). 

MR. MAYER: Can we stipulate you mean the one behind the driver? 

THE WITNESS: Yes. 

* * 
BY MR. GALIHER: 

Q. Tell us how she was seated. A. She was sitting catty-cornered 
into the corner, like this (indicating). 

* * * * 

Q. Now drawing your attention then to the 7700 block of Atwood 
Street, in what direction were you looking as you were seated on this 
front seat? A. And I was looking through the windshield of the bus. 

Q. Which windshield were you looking through? A. The one over 
where the seat is, on my side of the seat. 

Q. What happened? What happened that called your attention to 
the fact that something unusual might be taking place? A. When we got 
to the point of the 7700 block, this child ran out into the street, and then 

the bus, the brakes were put on the bus. Then I looked, and the lady 
was slipping from her seat. 

Q. How much of the child did you see, and from what direction did 
the child come from? A. Well, from the side of the bus, where the bus 
was. On the side where the cars were. 

Q. The right-hand side? A. Yes. 
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Q. Now when you first saw the child, how much of the child did you 


see? Did you see the child's whole body? A. No, I didn't. 

Q. How much of the child did you see? A. Well from the waist, 
and maybe a little up from the waist. That is all I seen of the child. 

Q. Well can you tell us what the child looked like and how large a 
child she was and approximately how old she might have been? A. She 
could have been between five and six. 

* * * * 

Q. Can you tell us how close the front of the bus was to the child 
when you first noticed the child? A. Well, she wasn't too far away 

from the bus. 

Q. And can you tell us please what the child was doing when you 
first noticed her? A. She was running in front of the bus. | 


Q. And do you have any idea where she came from? A. No, I 
don't. 

Q. Now can you tell us whether or not--first let me ask you this: 
Did the bus driver apply his brakes? A. Yes, he did. | 

Q. Can you tell us, if you please, whether you saw the child be- 
fore the brakes were applied? A. Yes. 

Q. Whether the brakes were applied first, or whether it was 
simultaneously? A. Well, I seen her before he applied the brakes. 

Q. And how soon after you saw her were the brakes applied? 
A. Well, immediately. 

Q. Immediately? A. Immediately. 

Q. Am I correct in asking you if you saw her, then you felt im- 
mediately the application of the brakes? A. Yes. Right after I seen 
her, yes, running out, the brakes went on. 

Q. How far did the bus go before coming to a stop after the brakes 
were applied? A. Well he stopped immediately--a sudden stop. 

Q. And did he strike the child? A. No. 

Q. was there only one child there? A. That is all I seen. 

Did you happen to see another child or perhaps a third child 

after the accident that might have been between automobiles ? A. No sir, 


I did not. 
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Q. Near the curb or near a grassy strip? A. As to that, no sir. 
* * * * 

Q. Do you have any idea how fast the bus was going at the time you 
saw the child? A. Well it was going the same speed as it was before. 

Q. How would you characterize that? As slow, fast, moderate or 
slow? A. It was slow. It wasn't fast. 

Q. Now then, when the brakes were applied, as you have indicated, 
what happened to you? A. Well the sudden stop of the bus threw me a 
little forward. 

Q. Did you take hold of the bar ahead of you or the railing which 

we see? A. No, I hadn't hold of anything. 

* * * * 

Q. What did you do if anything with the application of brakes and 
as you moved forward? A. Well, I went forward, then I went back 
again. 

Q. Can you state whether or not you grasped anything as you went 
forward? A. No, no, I did not. 

Q. Did you notice what happened to Miss Radecka? A. Yes, I 
remember very well. She slipped from her seat. It seems to me she 
was slipping from her seat, and when I looked again she was flat on her 
back on the bus floor. 

Q. Will you tell us, please, what occurred next, Mrs. Beach? 

A. Well, I got up and bent down beside her and asked her if she was 


hurt, and she kept saying her breast, her breast, was all she would say. 
Then the bus driver was asking her too if she had been hurt, and she kept 


just saying her breast, just like this, with her hand (indicating). 
* * * * 
CROSS-EXAMINATION 
BY MR. MAYER: 
* * * * 

Q. Mrs. Beach, let me show you Plaintiff's Exhibit number 10 for 
identification and ask you if that is the affidavit that you signed, that I 
have just been talking about? Look on the second page and see if that is 
your signature. A. Yes, it is. 
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33 
* * * * 


Q. Now my question was: This was brought to you or sent to you 
by the representative of the bus company, all typed up; is that correct, 
Ma'am? A. It was typed, yes. | 

Q. Now I notice on here, Mrs. Beach, a number of changes from 
the words that were typed. In other words, there are a number of places 
here where the typed words were stricken out and other things were 
written in, in ink. Do you notice those places too? A. Yes, Ido. Yes. 

Q. Well do you recall, Mrs. Beach, do you recall how it came 
about that some of these things that were typed were stricken out and 
other words put in ink, and how it happened that this other business was 
written in, in ink? Do you recall that? A. I don't know. 

Q. Pardon me? A. I don't know. | 

Q. Well may I ask you, Ma'am, whether the insertions that are 
in ink are in your handwriting or not? A. No. 

Q. They are not in your handwriting? A. This is my/handwriting 


right here. 


Q. You are referring to your signature; is that right? A. My 
signature, yes. But I did not do that. 
Q. Specifically the ink part up here at the top of the page; is that 
in your handwriting, at the top of page two? Is that in your handwriting? 
A. No sir, Inever saw that. I didn't see that writing in there when I 
signed it. 
Q. You didn't see that writing in there when you signed it? A.I 
don't think so. | 
* * * * 
Q. You mean that when you signed this and had it notarized, these 
changes that we see here were not on your statement? A. No sir, 


they were not. 
* * * * 


| 
| 
MR. MAYER: I offer this in evidence, if the Court please. 
MR. GALIJHER: I have no objection. 


THE COURT: It will be received without objection. 


(Plaintiff's Exhibit No. 10, pre- 
viously marked for identifica- 
tion, was received in evidence. ) 
BY MR. MAYER: 
Q. Mrs. Beach, you said you had been going out to this area in 
District Heights for how long? A. For eight years. 
* * * * 
Q. Are you able, Mrs. Beach, to estimate the speed of auto- 
mobiles in miles per hour, if you know what Imean? A. No, not 
if I don't drive, I couldn't. 
Q. You don't know when you are in a car whether it is going ten, 
twenty or thirty miles an hour, then? A. I know when it is going fast 


and slow. 


Q. Inageneral way. But you don't know any miles per hour; is 
that right? A. That is right. 

Q. Do you think of speed in terms of fast, slow or moderate? 
Would it be fair to say it that way? A. Yes, it would. 


Q. Now in the statement that you gave me in my Office in October 
of 1958, you refer to the driver as proceeding along at a moderate speed. 
May I show you that part of your statement, Mrs. Beach? Do you see 
that there (indicating)? A. Yes. 

Q. Then in October of 1958 your feeling was that he was proceeding 
at a moderate speed; isn't that right? A. Yes. 

* * * * 

Q. Do you recognize this area which is known as District Heights 
Apartments here? 

THE COURT: Can you see it from there? 

THE WITNESS: Not very well, no. 

* * * 
BY MR. MAYER: 

Q. Now on your trips through that area on these W. M. &A. buses, 
did you observe prior to the accident what kind of a neighborhood it is? 
A. What do you mean by that? 
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Q. Well, can you describe it as being either residential or com- 
mercial or thickly populated? A. It is residential. 

Q. Have you ever noticed a substantial number of children at 
play? lam referring now specifically to the area of District Heights 
apartments. A. There are a lot of children there. 

Q. A lot of children there? A. Yes. 

Q. Do you recall on the day of the accident whether there were a 
lot of children around there? A. Well, I didn't see only the girl that 
ran out. I only seen the child that ran out. There may have|been children 

there but I didn't see them. 

Q. You didn't see any children on the day of the accident? A. Not 
except when the little girl ran out. 

Q. Did you see any children in the area, as the bus was coming 
along Atwood Street, after it came up the hill and made the right turn 
that you described, and was proceeding along Atwood Street, in this 
general area, did you observe any children just before the accident? 
A. Well, there were children there. 

Q. Well then, you did observe some; is that correct? A. There 
were children there. As I rode in the bus, there were children there. 
There are always children there--only in the wintertime. 

Q. Would it be fair to say that at the time of the accident there 
were a lot of children running around on the pavement? Would it be 
fair to say that, Mrs. Beach? A. Well, I didn’t see the pavement. 

Q. Let me refer you again to the statement that you gave me on 
October 10, 1958. Do you read what I read here: 

"There were a lot of children running around on the pave- 
ments at the time, and there are always a lot of children playing 
around here." 

A. That is right. They were in the back, over there. I thought you 
meant where the bus was. There were children there on the pave- 
ments by the buildings. 

Q. You say the pavements are behind the building? A. No, by the 
building is where the pavement is. 
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Q. There is a pavement sidewalk right along the road, isn't it? 
A. There is parking where the cars park, and there is another strip 
which I imagine is four or six foot, which is grass. There is another 
curb in there, then there is the road, and then there is a pavement there 
by the building. 

Q. There were children playing all around in those pavements? 
A. Yes, there was. 


Q. It was a warm, sunny day, was it not? A. Very warm. 


Q. And school was out? A. Yes, it was. 

Q. Now Mrs. Beach, at the point where the bus made this sudden 
stop, do you know in front of what building it stopped? A. It was the 
middle of that apartment, Ithink. Iam not too positive about that. But 
I think it was in the middle of the apartment buildings. 

Q. Did you observe a number of automobiles on the right-hand 


side of the street, the same side on which the bus was going? A. Yes, 
they were. They were parked there that day. 

Q. Now how many cars were parked there? Do you recall that? 
A. Icouldn't tell you. But they were all up and down there. 

Q. Isee. Would you say, Mrs. Beach, that the little girl ran out 
from between two parked cars? Or would you say that she ran out from 
in front of possibly a line of parked cars? A. I couldn't tell you because 
I didn't know at the time. 

Q. Now perhaps it would refresh your recollection again to look 
at the statement thatyou made, and do you remember or see here where 
it says: 

"There were three cars parked on the right, a blond girl 
about six years old ran out from in front of the front car of the 
three." 

Do you see that? A. Yes. It is written down there. 

Q. Is that your statement at the time, in October of 1958? A. I 
know there were cars parked there, yes. 

Q. Mrs. Beach, may I ask you to please step down here by this 
blackboard a minute? A. Yes (approaching the blackboard). 


195 


Q. Would you mind standing with your back to this blackboard, as 
close as you can get to it, please Ma'am? 
MR. MAYER: Your Honor please, I want to make a mark to show 
Mrs. Beach's height. 
Mr. Galiher, will you agree that Iam making this mark in the 
proper place? Will you agree that is approximately the height of Mrs. 
Beach? 
MR. GALIHER: Yes. 
MR. MAYER: Your Honor, I would like to bring in a witness I 
plan to use in rebuttal for only one purpose at this time, to stand beside 
Mrs. Beach and to sit beside Mrs. Beach, so the jury can sig them both. 
May I have the privilege of doing that, sir? 
THE COURT: Mr. Galiher? 
MR. GALIHER: I have no objection, your Honor. 
THE COURT: All right. Yes, you may. 
(Sergeant Ostrom enters the courtroom. ) 
MR. MAYER: Mrs. Beach, would you stand right beside Sergeant 
Ostrom for a minute? 
Now would each of you go to the bench and sit down side by side for 
a minute? Can everyone see them? Can you all see them sitting side 
by side? All right, thank you. 
* * * * 
MR. MAYER: Would you please come over and check this measure- 
ment with me? 
MR. GALIHER: I will be glad to take your word on it,|Mr. Mayer. 
MR. MAYER: It appears to be sixty-one-and-a-half inches. 
BY MR. MAYER: 
Q. Are you approximately a little over five-feet-one inch tall, 
Ma'am? A. Iam five-foot-two. 
Q. Mrs. Beach, there has been some testimony in this case that 
you were seated on the second cross-seat on the right, and I| believe you 
testified that you were seated on the first? A. I was in the first seat. 
Q. Is it possible, Ma'am, that you were seated, instead of on this 
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first one that you testified to, on the second one? A. That is not pos- 


sible. 

Q. You say the driver would be wrong if he testified you were on 
the second seat, that would be wrong? A. It certainly would, yes sir. 

Q. As you were sitting there, Mrs. Beach, were you sitting ina 
normal position on the seat, with your back against the seat? A. Yes. 

Q. You were not perched up on the edge of your seat in anyway 
then, were you? A. No; I was sitting with my back to the back. 

Q. You were sitting ina relaxed manner as Iam sitting in my 
chair now, so to speak, were you not? A. Yes. 

Q. You weren't anticipating and you weren't particularly looking 
for anything; is that correct? A. That is right. 

Q. I believe, Ma'am, you testified that you were looking through 
the windshield of the bus at the time of this accident; is that correct? 
A. That is right. 

Q. Iam placing my finger on the right half of the windshield, look- 
ing forward, and I would like to ask you is this what you were talking 
about when you say you were looking through the windshield? A. It is 
right here (indicating). 

* * * * 

Q. Now would you step down here and just point to the part of the 
windshield you were looking through at the time of this incident so the 
ladies and gentlemen of the jury can see you? A. Right in here-- 

Q. You were looking straight ahead, through the windshield; is 
that correct? A. That is right. 

Q. Was it through this windshield that you saw this little girl run 
out? A. Yes; yes. 

* * * * 

Q. Now I show you, Mrs. Beach, what has been marked as Plain- 
tiffs Exhibit number 11 for identification, and plaintiff's exhibit number 
12 for identification. 

I will ask you if these photographs don't also purport to be pictures 
taken looking through the front of the bus, or approximately the position 


39 


which you were seated? A. It could be. 
Q. Would you please answer louder? A. It could be. 
Q. Do you see the bus number 104 on the photograph there? Do 
you see that? A. Yes, I do. 
Q. Do you see that one number 11 shows the back of the front seat, 
and number 12 was taken from the front seat and does not show the back 
of the front seat; do you see that? A. Yes, I do. 
Q. Do those pictures appear to you to be taken at about the level 
of your head, Ma'am, looking straight ahead? A. I don’t know. I 
know I could see plainly out of the windshield. 
MR. MAYER: I would like to offer these in evidence, your Honor. 
MR. GALIHER: No objection. 
THE COURT: They will be received without objection. 


(Plaintiff's Exhibits Nos. 11 
and 12, previously marked for 
identification, were received 
in evidence.) 


BY MR. MAYER: 
Q. You saw this child from the waist up approximately; is that 
correct? A. The waist or further up, yes sir. 
Q. Well it was not just a matter of seeing the top of her head, was 
it? A. No sir, I seen below the shoulders--down. 
Q. Somewhere between the shoulders and the waist then; is that 
correct? A. Yes. | 
Q. When you saw the child come out did you call out to the driver? 
A. NoI didn't, because it scared me. 
Q. It scared you? A. Yes. 
Q. Did you hear the driver call out or blow his horn or make any 
other sound? A. No sir, I didn't. 
* * * * 
Q. Did a number of people from around there gather around to see 
what was going on? A. They gathered there, yes. 
Q. Was there a fair sized crowd? A. There was quite a number 
there, yes. 
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Q. The police came? A. Yes, the police came. 

Q. Andthe ambulance? A. Yes. 

Q. And a lot of people kind of gathered around to see what was 

going on, right? A. Yes. 

* * * * 

Q. Was there a number of grown-ups gathered around after this 
accident took place? A. There were a few grown-ups. Mostly all 
grown-ups. I could see from the window of course there were men and 
women standing there. 

* * * * 

Q. When the little girl came out from the sidewalk there and the 
bus made its stop, did she just stand there in front of the bus? Or did 
she run on across the street or did she run back? A. I seen her run 
out, and she got into about the middle of the windshield. There is where 
she stayed. 

Q. She just stood there, didn't run back to the sidewalk? A. I 
didn't see her go back, no. 

Q. How close would you say the bus came to her when it came to 
astop? A. She wasn't too far away from us. I couldn't tell you in 
feet and all. But she wasn't too far away from the bus. 

Q. You couldn't give us any idea in terms of feet? A. No, I 
couldn't. It would be guessing on my side. 

* * * 
REDIRECT EXAMINATION 
BY MR. GALIHER: 

Q. Mrs. Beach, you just indicated to Mr. Mayer that there was a 

little incline on the street. Was that down or up? A. Down. 


Q. Inthe direction you were going? A. The incline was going down. 
* * * * 


Q. The way this sentence read, Mrs. Beach, was: "the bus was 


traveling very slow, having left passengers off at the bottom of the hill." 
It now reads: |The bus was not going fast, having stopped for a 
stop sign at the bottom of the hill". A. Iremember that. 
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| 
Q. You remember that change being made? A. I asked him to 
make the change. 
Q. You asked him to make that change? A. That is right. I 
asked him to make the change. 
* * * * 
MR. MAYER: Where this change was made, Mrs. Beach from the 
way it was typed, namely "the bus was not going fast," would it be 
fair to say that you were unwilling to sign it, reading the way they had 
typed it, namely, "the bus was traveling very slow"? A. That is right. 
MR. MAYER: You felt it was more proper to put it the other way; 
is that right? 
THE WITNESS: That is right. | 
MR. MAYER: You didn't want them to put those words "going very 
slow"? 
THE WITNESS: No, I did not. 
* * * * | 
THE COURT: Mrs. Beach, one of the questions that were asked 
the Court recalls was asked by Mr. Mayer. It may have been asked by 
Mr. Galiher, as to how far away the bus was from the child at the time 
it stopped. 
The Court recalls that your answer was that you could not evaluate 
it in feet? 
THE WITNESS: That is right. 
THE COURT: Now could you tell the jury, using any object in this 
room, about how far it would be? 
THE WITNESS: Well again I say it would be guess work, because 
I don't think I could. The child wasn't too far away from the bus. She 
was standing there enough for me to see her head and down to the waist 
of the child. | 
* * * 
ALLEN SIMPSON 
was called as a witness for and on behalf of the defendant * ** 
| 
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DIRECT EXAMINATION 
BY MR. GALIHER: 
* * * * 
Q. Are you employed by the Washington, Marlboro and Annapolis 
Transit Company? A. Yes, sir. 
* * * * 

Q. What is your capacity with the Company at this time, and what 
was it at the time of this accident in August of 1958? A. Safety Director. 

Q. What are the duties of a Safety Director? A. Well it is report- 
ing all accidents; any serious accidents I go out to the scene. 

Q. Did you, asa result of receiving a call on August 27th of 1958, 
go to the 7700 block of Atwood Road? A. Yes, sir. 

Q. And what did you find when you reached there, Mr. Simpson ? 
About what time of the morning was it, or the afternoon, when you 
reached there? A. As to that, it was in the morning, I would say about 
thirty minutes after the accident happened, by the time I got the call 
and got down there. The bus was double-parked, next to parked cars. 
There was just the one passenger on the bus. The Chief of Police and the 
bus driver were the only ones there. 

Q. And how many parked cars were there? A. Well there were 
quite a few as far as I can remember, because I had to park quite a ways 
back from the bus. 

Q. When you say the bus was doubie-parked, can you tell us how 
close the right side of the bus was to the parked automobiles, the left 


side of the parked automobiles? A. I would say roughly four or five 


foot. 
* * * * 

Q. I should have asked you this: Did you first find out whether or 
not the bus had been moved following the accident up to the time that you 
arrived? A. Well that is what I always do in these cases; that is the 
first thing I ask the driver, if he had moved the bus. He said no. 


* * * * 
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CROSS-EXAMINATION 
BY MR. MAYER: 
* * * * 

Q. * * * * When you go to any accident involving any one of your 
buses, what are the things that you do at the scene of such an accident? 
A. The first thing I do is find the driver, ask him what happened. Then 
Ihave my clipboard with reports on it. I get as much information as I 
can to submit the report. | 

Q. What kind of information do you try to get? A. Well the name 
and address of the people involved. 

Q. Don't you try to get the names and addresses of any| witnesses 
to it? A. No, sir. I leave that up to the driver. 

Q. Well didn't you tell me, sir, that when you go out to an acci- 
dent involving one of your buses, you as an officer of the company know 
that there is possibility on the part of the company of liability, you make 
no effort to get the names and addresses of any witnesses? A. No sir, 
I don't. | 

Q. Who is supposed to get the name and addresses of the witnesses? 
A. The bus driver. | 

Q. Now when you arrived on the scene out there, you Heard Mrs. 


Beach testify that there were a number of people gathered around; is 

that right? A. Yes. 
Q. Iassume that the bus driver gave you his version of what hap- 

pened, didn't he? A. Yes, sir. | 
Q. Didn't you think to ask any of the other people around there 

what they knew about it? A. Well sir, just like I said-- 
Q. Just answer that yesorno. A. No. 


Q. Did you or did you not think to ask any of the people around 
there if they knew anything about it? A. No, sir. 
Q. You didn’t think of doing that, or you thought of it and decided 
not to do it? A. I didn't think of it. 
Q. So you didn't get the names and addresses of anybody, of this 
group of people standing around who might shed some light on how this 
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happened; is that right? A. That is right, sir. 
Q. Mr. Simpson, you recall one day when, by arrangement of 


counsel, Sergeant Ostrom and I came out to the Terminal? A. Yes, sir. 


Q. And asked to see the bus that was involved in the accident? 

A. Yes, sir. 

Q. I believe that you made that bus available to us that day, did 
you not? A. I did. 

Q. Am Icorrect that that bus was number 104? A. That is correct. 

Q. 104 is the bus that was in the accident; is that correct? A. That 
is correct. 

Q. You took the bus out of the terminal for us, did you not? A. That 
is correct. 

Q. And you observed us going in the bus, taking pictures and making 
certain measurements inside of the bus? A. I did. 

Q. You were right there all of the time, weren't you? A. I was. 

THE DEPUTY CLERK: Plaintiff's Exhibit number 13 and 14 for 
identification. 


(Plaintiff's Exhibits Nos. 13 and 
14 were marked for identifi- 
cation. ) 


BY MR. MAYER: 

Q. I show you what has been marked as plaintiff's*exhibit number 
14 for identification ‘and ask you if that photograph fairly represents the 
interior of the bus, looking toward the rear of the bus? A. It does. 

Q. I show you what has been marked as plaintiff's exhibit number 
13 for identification, and ask you if that photograph fairly represents the 
view looking forward toward the windshield of the bus? A. Yes sir, it 
does. 

MR. MAYER: I offer those two in evidence, if the Court please. 


* * * * 
THE COURT: They will be received without objection. 
* * * * 
BY MR. MAYER: 
Q. Now Mr. Simpson, now that these photographs are in evidence, 
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and along with plaintiff's exhibit 11 and 12, I want you to first) observe 
number 11 and number 13, and ask you whether number 11 and 13 fairly 
represent a view taken looking forward through the windshield of the bus 
from a position right behind the head of a seated passenger seated in the 
front seat of the bus? A. Yes, sir, I would say-- 

* * * * 

Q. Your answer was that this does fairly represent photographs, 
that is 11 and 13, looking forward through the windshield of the bus from 
the level of approximately the head of a seated passenger; is that correct? 
A, Yes. 

Q. Do you recognize the portion of the gentleman whom we see 
through the windshield there? Do you know who that was? A. Yes, sir. 

Q. Who is that? A. That is Mr. Ostrom. 

Q. You were right there when that was taken? A. Yes, sir. 

Q. Now number 12, does this fairly represent a view taken from 
where a passenger's head would be, seated in the first seat, looking for- 


ward through the windshield? A. Iam not quite sure. | 


Q. Well you see that on the other ones you have identified, you can 


see the back of the front seat with the railing that goes/across it. 
Then you see this upright post which is stationed at the rear of the 
longitudinal seat. The one Iam asking about, number 12, you can 't see 
the back of that seat any more but you can see that longitudinal post from 
the end of the longitudinal seat, isn't that right? A. Yes, sir. 

Q. Would you say now that that is a fair representation? A. That 
is a fair one, yes. 

Q. Now was the bus, number 104, on the day that you made it 
available to us to take these photographs, in the same condition, the same 
physical characteristics present, as on the date of the accident? A. Yes, 
sir. 

Q. What you see in these pictures is what the interior of that bus 
looked like on August 27th, 1958, is that right, sir? A. Yes, sir. 

Q. No changes were made onit? A. No, sir. | 

Q. Now directing your attention to the lower portion of the right 
half of the windshield, you see a little object there that looks like a frame 
with three numbers init? A. Yes, sir. 

Q. Can you tell us what that is? A. That is the local number. 

Q. And Mr. Brock wasn't too clear what this metal plate on the 
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right-hand side was for. Can you tell us what that is there for? 
MR. GALIHER: I think he was clear on that and explained it. 
BY MR. MAYER: 
Q. Tellus what itis for. A. Itis put there as a safety device 


or protection against wind when the doors are opened, or from anyone 


falling down into the stepwell. 

Q. Now when you took the bus out of the garage for us when we 
asked, we asked you to get it on a level piece of ground out in that yard 
of yours, didn't we? A. Yes, sir. 

Q. And you did get it on as level a ground as you have out there, 
right? A. Yes, sir. 

Q. And it was substantially level, was it not? A. Yes, sir. 

* * * * 
REDIRECT EXAMINATION 
BY MR. GALIHER: 

Q. Ineglected to ask you if there was a slight incline down in the 

7700 block of Atwood Street where the bus was when you arrived 
at the scene? A. Yes sir. It would be very slight. 

RECROSS EXAMINATION 
BY MR. MAYER: 
Q. When you say ''very slight", you mean practically level, do you 
not? <A. It would be very close to being level. 
* * * 
WALTER ROY OSTROM 
a witness, called for and on behalf of the plaintiff, * * * 
DIRECT EXAMINATION 
BY MR. MAYER: 
* * * * 

Q. Was there atime, Mr. Ostrom, when you were an employee of 
the Metropolitan Police of Washington, D. C. 2 <A. Yes, I was in the 
Metropolitan Police Department from 1929 to 1957. 

Q. What rank did you hold in 1957? A. I was Supervising Ser- 
geant in the Accident Investigation Unit. 
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Q. Did you then retire from the force in 1957? A. I retired the 
30th of September, 1957. 
Q. How many years did you serve in the Accident Investigation 
Unit? A. Other than my service time I was assigned first there in '41, 
and continued my service from that time. 
Q. You served there some 15 or 16 years; is that correct? A. Yes. 
Q. Sergeant, can you tell us something of what your duties were in 
the Accident Investigation Unit? A. Well, I was Supervising Sergeant. 
I studied quite extensively in braking distances, reaction time of drivers, 
friction, the strength of the streets, and instructed Accident Investigation 
Unit members in interpreting these skid marks, with respect to speed. 
I also supervised their work out on the street. I went over their 
cases, assisted and supervised the preparation of negligent homi- 
cide cases for the Coroner's Jury and also the Court. I instructed in the 
field. | 
I also instructed in Traffic Violation School, Police Academy, 
Rookie School. I lectured before a number of commercial, military and 
civic organizations, in the field. | 
Q. Would it be fair to say that in your years on the force you 
participated in all phases of accident investigation? A. All phases of 
accident investigation, yes. 
Q. Are measurements of distance sometimes important in in- 
vestigating accidents? A. Yes. Distances are extremely important 
in all phases of accident work. 
Q. Now, incidentally, Sergeant Ostrom, generally speaking, do 
people in the accident-investigation work, when they investigate accidents, 


attempt to find out the names and addresses of witnesses to the accident? 
A. Yes. That is one of our first and primary duties, when arriving on 
the scene of an accident. 


| 
Q. Now, Sergeant Ostrom, have you ever testified before in this 


court as an expert witness? A. Yes, and before the majority of the 
Justices in this Court. I also have testified in City Court, Annapolis; 
District Court in Baltimore; County Court in Upper Marlboro; and 
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the Federal Court in Harrisonburg, Virginia. I have testified in Arlington 
County. I have testified in both criminal and civil cases in our Municipal 
Court. 
Q. Now, Sergeant Ostrom, did you have occasion on September 14th, 
1960, to go with me to the W. M. & A. terminal on Southern Avenue and 
inspect a bus which was made available to us by Mr. Simpson? A. Yes, 
I did. 
THE COURT: What date was that? 
MR. MAYER: September 14th, 1960. 
* * * 
BY MR. MAYER: 
Q. On that occasion did you make certain measurements of the in- 
terior portion of the bus? A. I did. 
THE COURT: Mr. Mayer, do you present at this time this witness 
as an expert witness? 
MR. MAYER: Yes, sir. 
THE COURT: Do you have any questions on qualifications? 
MR. GALIHER: I have no idea what Mr. Mayer is going to ask 
him specifically. Up to this point I certainly have none, Your Honor. 


* * * * 


MR. MAYER: My last question to you was whether you had occasion 


at this time to make! certain measurements inside the bus. What is your 


answer to that question? 
THE WITNESS: I did. 
BY MR. MAYER: 

Q. Now, I show you a photograph, Defendant's Exhibit No. 2 for 
identification. I will ask you if you measured the distance from the wind- 
shield of the bus on the right-hand side to the point where a passenger's 
head would be, seated in the right-front seat, on the aisle side? A. I did. 

Q. Tell the Court and the jury what that measured-- 

MR. GALIHER: I object to that. It would depend upon the pas- 
senger, Your Honor. 
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BY MR. MAYER: 

Q. Did you measure it to the point where the passenger would sit, 
to the seat on the right front side? A. Yes; 10 foot three inches. 

Q. Ten feet three inches? A. That's right. 

Q. Did you also measure the distance from the front windshield 
on the right-hand side to the second cross seat, the one directly behind 
the one shown in the photograph you are holding? A. I did, and measured 
the headlight. It was 12 feet 9 inches back of the windshield. 

Q. 12 feet 9 inches to the second seat; is that correct? A. That's 
correct. 

Q. Did you have occasion to measure the longitudinal geat behind 
the driver's seat? Iam referring now to the seat you have pointed your 
finger at, on the left side, behind the driver. A. Yes, sir. | I made one 
measurement there of that seat. 

Q. Can you tell us the distance from the point where ae middle of 
the seat furtherest away from the driver to the steel support|that you see 


running up behind the driver's seat? A. That's correct. It is 3 feet 


10 inches from that center of where a passenger would sit. 
* * * * 


Q. That from the center of this third seat, if it seats three, to 
this upright pole, is how many feet? A. 3 feet 10 inches. 
Q. What was your measurement from the windshield to this first 
seat on the right-hand side? A. 10 feet 3 inches. | 
Q. What was your measurement from this windshield to the second 
seat on the right-hand side? A. 12 feet 9 inches. 
Q. Did you have occasion to measure the distance from the floor 
of the bus, which I am pointing to here, to the point where the glass wind- 
shield begins? 
Now, may I show you that on the picture? From the floor of the 
bus up to the point where the glass windshield begins. A. Yes, I did. 
It is 33-1/2 inches. 
Q. Did you have occasion to measure the height of the windshield, 
that is, the glass portion of the windshield? A. Yes; it is 27 inches. 
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Q. Now, did you have occasion to make any measurements as to 
how far in front of the bus an object three feet high could be seen by a 


passenger seated in the right-front crossway seat? A. I made certain 


measurements there of what I could see seated in those seats, yes. 

Q. Would you tell the jury how you and I together made these 
measurements? 

MR. GALIHER: Objection to this testimony, Your Honor. There 
is no testimony in the case as to the height of this child. 

MR. MAYER: I beg your pardon, Mr. Galiher. 

THE COURT: Yes, there is. 

MR. MAYER: The bus driver identified the child as being shorter 
than this pointer. This pointer measured 35 inches. That is in evidence. 

* * * * 

MR. MAYER: | Your Honor probably observed when I had Mr. Ostrom 
seated and standing beside Mrs. Beach, that he is substantially taller 
than she is. 

THE COURT: That is for the jury to determine because the jury 
saw both of the parties sitting down. 

MR. MAYER: It goes to the weight of it, actually. 

THE COURT: Yes. 

MR. MAYER: I believe he can testify as to the measurements that 
he made. These are simple questions of fact. 

MR. GALIHER: Now, this last question is what he saw, Your Honor. 
It is up to the jury to determine from the testimony of the witnesses 
who have testified here what the bus driver or what Mrs. Beach saw and-~- 

THE COURT: The objection in this matter will be overruled. The 
witness may answer. 

BY MR. MAYER: 

Q. Would you tell the Court and the jury how we proceeded to make 
these measurements? A. We had Mr. Simpson take this bus, which is 
a White bus No. 104, and in the lot back of the W. M. & A. lot, place it 
on a level piece of ground. I then sat first in the front seat, sitting next 
to the aisle-- 
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Q. Is that on the right-hand side? A. On the right-hand side. 
I provided Mr. Mayer with a ruler and instructed him to hold jit out ver- 
tical with the bottom on the ground, measuring three feet. 

Q. What was the length of the ruler? <A. 3 feet --36 inches. 

Q. More commonly referred to as a yardstick? A. A yardstick, 
yes. Then I told him to back off. He placed himself out in front of the 

bus where I was looking just to the right of the center of the wind- 
shield, and told him to back off until I yelled for him to stop, holding the 
bottom of the yardstick on the concrete surface. When he got back at a 
point where I could see just the top of the yardstick through the wind- 
shield from where I was sitting, I yelled for him to stop. He stopped 
then. I went out with a yellow crayon and marked the point where the 
yardstick was resting on the ground. Then I measured from the front of 
the bus to the yardstick-- 


Q. Now, Mr. Ostrom, can you tell us what measurement you ar- 
rived at when you were seated in the front seat on the right-hand side on 
| 


the aisle seat of the two-- 

MR. GALIHER: May I object to this, your Honor? 

THE COURT: All right. 

MR. GALIHER: I would like to approach the bench and discuss it. 

THE COURT: AL right. | 
AT THE BENCH: 

MR. GALIHER: Counsel is now, in the light of measurements-- 

* * * * 

MR. GALIHER: He is now trying to testify concerning the results 
of an experiement made at the scene, that is, of the bus inspection, many 
months after this accident, several years after the accident, It was not 
made under comparable circumstances and conditions. It was a bus that 
was moving. It was not a bus--it was a bus, rather, that was not moving, 
and was not a bus like the one involved at the scene of the accident. 

MR. MAYER: It was the same bus. It has been testified to. 

MR. GALIHER: The circumstances and conditions were entirely 
different, in that we had a moving bus, a driver confronted with a sudden 


emergency, his reaction time-- 

THE COURT: But this matter does not go to the driver, this goes 
to the-- 

MR. MAYER: The physical facts. 

THE COURT: It goes to the passenger only. 

MR. GALIHER: You see what he is trying to do. 

THE COURT: I realize. 

MR. GALIHER: He is trying to say the passenger could not see 
this child unless the child was a certain distance ahead of the passenger. 

MR. MAYER: That's right. 

MR. GALIHER: Therefore he will argue that the bus driver didn't 

see the child soon enough. 

THE COURT: Certainly. 

MR. GALIHER: I have a number of cases, Your Honor, right here, 
which I would like to present to Your Honor, which hold that this isa 
question for the jury. He is entitled to give any measurements that he 
has taken. But he is not entitled to say how far Mr. Mayer was from the 
front of the bus before he could see him as outlined in these que stions. 

Ihave several cases here, Your Honor, which indicate that this is 
invading a function of the jury. He is attempting through this witness to 


detain the thought processes of Mrs. Beach, and the thought processes 


of the driver of the bus. I submit to Your Honor that this is clearly im- 
proper here. 

MR. MAYER: Your Honor, I am only trying to establish a measure- 
ment in feet from which a person seated where Mrs. Beach was seated 
could see an object. It stands to reason that with the windshield coming 
down to a certain point and a metal plate from there on down, that the 
further one is back from the windshield the further an object would have 
to be in front of the bus to be seen. 

THE COURT: But you are coming to the line of reversible error-- 
very close--if the Court lets it in. 

MR. MAYER: No, sir. The thing for the jury to decide is was the 
driver negligent. 
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THE COURT: But you agree it has to be under the same conditions 
existent? 

MR. MAYER: The testimony has been that the Street-- 

THE COURT: I am talking about the emergency existing. 

MR. MAYER: The emergency has nothing to do with how far she 
could see. This is the passenger. She wasn't driving the bus. She was 
sitting back there relaxing against the back of the seat and not looking for 
anything unusual to happen. 

THE COURT: The Court will let the testimony in. The objection 
will be overruled. | 
IN OPEN COURT: | 

BY MR. MAYER: 

Q. Ibelieve my last question was, did you determine how many 
feet in front of the bus the yardstick was when you could see the top of 
it, when I was standing out there holding it, when you were seated in the 


first crossways seat on the right side. A. That's correct. 


Q. What was your answer? A. 27 feet. 
MR. GALIHER: So that I won't have to interrupt the nee I 
understand he is in a hurry, may I note my objection to this entire 
line of questions? 
THE COURT: You may. 
MR. GALIHER: So I wortt have to continue to interrupt Mr. Mayer. 
THE COURT: You may. | 
* * 
BY MR. MAYER: 
Q. What was your answer, Sergeant Ostrom? A. 27 feet. 
Q. Did you and I repeat the same experiment with you seated in 
the second crossways seat? A. On the right side; we did. 
Q. The one right behind the front one on the driver's|side? A. That's 
right, we did. 
Q. Can you tell the jury how many feet I was from the bus when you 
could see the top of it from that seat? A. 31 feet. 
Q. AmIcorrect, Mr. Ostrom, that the way we conducted this test 
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was for me to be out there holding the yardstick in a vertical position, 
such as I am doing with this pointer now, until such time as you could 
see the top of it over the base of the windshield; is that correct? 
A. Correct; that's correct. 

Q. The measurements that you have described, how much of the 


yardstick could you see at the point where I stopped and the point where 


you measured? A. I could see at least an inch or an inch and a half as 
far as I could judge, at that distance. 

Q. Inother words, just about the top inch of it; is that correct? 

A. That would be a good estimate of it, yes, sir. 

Q. Now, I want you to look at these photographs, that are Plaintiff's 
Exhibit 12, 11 and 13, and I ask you if you can identify the man standing 
out in front of the windshield through that photograph? A. Yes, it is 
a picture of me. 

Q. Of you? A. Yes. 

Q. Do you see in those photographs any other problem or obstacle 
to visibility of a passenger seated in the right front crossways seat who 
would be looking straight ahead through the windshield? 

MR. GALIHER: I submit the picture speaks for itself, Your Honor. 

MR. MAYER: Well, Your Honor, I said the affidavit spoke for 
itself. Your Honor permitted Mr. Galiher to go into an explanation of it. 
I think I am entitled to ask him the question. 

THE COURT: You may ask him the question. 

THE WITNESS: There is a protective metal shield that is fastened 
to the right side of the bus, right at the back edge of the front door, which 
obstructs the view to the right, and also obstructs the view of a passenger 
seated where I was seated looking straight ahead, so that the view ahead, 
you find between the edge of the windshield and this protective shield. 

MR. GALIHER: I ask that this answer be stricken out. 

THE COURT: The Court feels that the answer should be stricken. 
The ladies and gentlemen of the jury are looking at it. 

MR. MAYER: All right. 

BY MR. MAYER: 
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Q. Did you make any measurement of the metal shield) when you 
were on the bus that day? A. Yes, sir, I did. 
Q. Can you tell us the width of the shield from the right side of 
the bus to the left side of the shield? A. It is 22 inches wide. That is, 
from the outside edge into the edge of the bus where it is fastened. 
Q. Did you make any measurement of its height from the floor? 
A. Yes, I did. From the side out into the bus--facing it here, 
it would be the left side, it would be the innermost side. It is 40 inches 
from the bottom of the floor to the top. 
Now, it bevels upward, and at the back edge where it is fastened 
to the right side of the bus is 47 inches high. 
* * * * 
Q. The Court wanted to have me clarify the measurements you 
made from the point where I placed the bottom of the yeardstick. You 
testified to two measurements. One was 27 feet and the other was 31 
feet. 
Now, can you tell us to what point was that measurement made? 
A. From the very front of the bus to the point where the yardstick was 
resting on the ground. 
Q. So that is made to the outside of the front of the bus; is that 
correct? A. That's correct. 
Q. That does not include the 10 additional feet or so to the pas- 
senger's seat? A. No, it does not. 
Q. Now, what effect, if any, does the metal shield on the right- 


hand side that you testified to have with respect to vision when you are 
seated on the front crossways seat towards the right? A. It obstructs 
all vision from the passenger seat, from the position I was seated, of 
looking through the front door, at any level. The only thing you can see 
is above which is probably the sky or something quite high. From that 
position it would be impossible to see to the right at all. 
It also restricts the vision direct ahead, looking down toward the 


surface, as I did in these two tests. I believe, as I mentioned a minute 
ago, that Mr. Mayer, I had to get him between the center of |the wind- 
shield, the center of the wimlshield and the edge of this shield. 
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Q. Would you step down here and demonstrate where, with that 
photograph, where the jury can see you? A. On account of the obstruc- 


tion, as you can see here, of this shield, and seated, and these pictures 


were taken right at the point where I was seated, looking forward, Mr. 

Mayer had to be back off between the edge of this shield and the 

center of the windshield in order for me to be able to see the pointer. 
* * * * 

Q. May I call your attention, Mr. Ostrom, to this little frame 
that we see here in the windshield that Mr. Simpson testified to as the 
block number, I believe? Did you find whether that impeded vision at 
all, or not? A. Yes, it did. 

Q. From the standpoint of where you were sitting? A. Yes, it 
did, looking straight ahead, because I had to look over the top of that in 
order to see the yardstick. 

Q. Now, did you determine when you made this inspection of the 
bus, whether there were any obstacles at all to the driver's vision? 

A. None whatsoever. I looked particularly, at the time, and there is 
none at all. 


Q. Are you able to state as a matter of opinion whether a driver, 

seated in the driver's seat, or a passenger, seated in the right 
front cross-seat or the second cross-seat, would have a better chance of 
viewing a child emerging from the right side of the bus between two 
parked cars? 

MR. GALIHER: I object to that, Your Honor. That is for the 
jury to determine. 

THE COURT: Yes. 

MR. MAYER: It is a matter of expert testimony. Your Honor asked 
if Mr. Galiher had any objection to his expertise. He hasn't objected yet. 

THE COURT: The witness may answer. 

THE WITNESS: There was nothing at all to obstruct the view of 
the driver to the front. However, I was seated in the first and second 
cross-seat on the outside. My vision ahead was obstructed not only by 
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the shield but also by the windshield--the aisle side. 
MR. GALIHER: I object. 
THE COURT: All right. 


MR. MAYER: The question is as between the driver and the pas- 


senger seated, as we have discussed; which would have the 
of the situation. 


better view 


THE WITNESS: I'm sorry. The driver, of course, would. 


* * # * 


AT THE BENCH: 


MR. GALIHER: Your Honor, would Your Honor ask Mr. Mayer if 
he wants the bus? You remember he asked for that yesterday. 
| 
MR. MAYER: I would like to have the jurors have a chance to see 


firsthand the situation as to visibility from that seat. Now, 
feel satisfied--I don't know if it is proper for Your Honor to 
out or not. 

THE COURT: No. Where is the bus? 


if the jurors 


sound them 


MR. GALIHER: It is out at the terminal now. I asked|Mr. Mayer 
whether he wanted it. He said he hadn't made up his mind at lunchtime. 
MR. MAYER: I would like to have it brought here. Whether we 


want to put one of them who is Mrs. Beach's height in there, 
them, I don't know. I would like to have it-- 


or all of 


THE COURT: As long as you request it, the Court will allow it. 


MR. MAYER: That is my request. 

THE COURT: They will bring the bus down. 

MR. MAYER: When would they do that? 

MR. GALIHER: I would like to do it right now, if we 


can. 


MR. MAYER: Can we arrange a level place out front here so we 


could do it without interfering too much with traffic? 


MR. GALIHER: I think any street we have in front of the court 


house. 


MR. MAYER: There is a roadway which goes right infront of the 


court. 


58 


THE COURT: Bring it down here right in front of the court. 


MR. GALIHER: All right. 
* * * * 


MR. MAYER: My request to have the bus brought here is on the 
assumption that the exact bus would be made available and no change has 


been made in the interior of it. 

MR. GALIHER: The same bus will be brought here. I have been 
told that there are no changes in it. Is that right, Mr. Simpson? 

* * * * 
CROSS-EXAMINATION 
BY MR. GALIHER: 

Q. Mr. Ostrom, you have told us that you were employed in this 
case by Mr. Mayer to discuss the matter with him and to give to him 
certain opinions as a result of talking with him and making these tests 
that you have told us about. Am I right as to that? A. That's correct, 
sir. 

Q. Now, the tests that you described, and the visibility that you 
described before lunch, were made on the basis of your sitting in a 
certain position in this bus, out at the terminal of the bus company, a 
level position, I believe you indicated. Am I right as to that? A. Cor- 
rect. 

Q. Now, when you sat on the right front seat--I think you have told 
us that you sat on two seats, one the right front seat, the first cross 
seat, rather, as distinguished from the longitudinal seat. You sat on 
that seat. 

Then you told us you sat on the seat behind it, or the second seat. 
Have I described that accurately? A. That's correct. 

Q. Now, when you sat on the first seat, whereabouts did you sit? 
A. Isat on the aisle side, sir, next to the aisle. 

Q. Well, were you actually on the aisle? Were you in the middle 
of the seat, or just where were you? A. I was seated in the same 
position that a passenger would be, seated on the left side facing the front. 
There was still room for another person on my right. 
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Q. Do you remember giving your deposition? A. Yes, I do. 
Q. Inthis case? A. Yes, I do. 
Q. You remember, on page 5, being asked this question, referring 
to the first seat, and the questions going before that: 
"Question. Did you seat yourself next to the window 
or next to the aisle? ‘Answer. I was about halfway in be- 
tween the two." 
Were you asked that question and did you answer as Ihave read? A. I 
recall that, and I did not have my notes with me. Mr. Mayer provided 


| 
me later with my notes, and I realized that I had made an error, that I 


was on the side next to the aisle. I corrected that later on in the depo- 
sition. 
Q. Did you make any effort to correct that error by contacting me? 
A. At the time I believe, Mr. Galiher-- 
Q. Or Mr. Donnelly from my office? A. Mr. Donnelly, I believe. 
It is corrected later on in the deposition, if Iam not mistaken. 
Q. Perhaps itis. I do not want to confuse you-- 
MR. MAYER: I don't have a copy of that deposition. 
MR. GALIHER: I will allow him to do so. 
(Court file and deposition was handed to Mr. Mayer.) 
BY MR. GALIHER: 
Q. These are the pictures that you took? These are the pictures 
Mr. Mayer showed you before lunch? A. These were taken while I was 
there. 
Q. Did you take them with your own camera? A. No, sir, I 
didn't take them, sir. Mr. Mayer took them with his camera while I 
was out there. 
Q. I see. Did you tell him from what position to take the pictures 
shown in these photographs? A. We came to an agreement between us 
as to where to take the pictures. I don't think so. I may have suggested 
it, but I don't recall now. 
Q. Is it true that, depending on the height the caméra is from the 
floor, or the tilt of the camera, you can bring out in different pictures 
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different things, can you not? A. Oh, it is possible to distort. a 


camera, yes. 

Q. I don't mean that this was done in this case, but you can tilt 
the camera when you take a picture to emphasize or de-emphasize certain 
things, can you not? A. I don't think tilting, Mr. Galiher, would make 
any difference. Perhaps the level from which it was taken. 

Q. Raising it or lowering it? A. Yes. 

MR. GALIHER: As Mr. Mayer has called my attention to, later 
on in the deposition, you stated that you were more on the left-hand side. 
"J would say it would be more in the seat next to the aisle. I didn't get 
over against the window." 

Thank you, Mr. Mayer. 

* * * * 

Q. Now, you have told us that Mr. Mayer got outside of the bus 
with a yardstick, at the front of the bus? A. Right. 

Q. And you took a check from several points. You had him hold 
the yardstick at a certain height? A. No, sir. The bottom was on the 
ground. 

Q. Pardon me. Well, how did he hold the yardstick? At the very 

top of it? A. He held it at the very top with his two fingers like 
this (indicating), with the bottom on the surface of the concrete. 

Q. Yes. A. Then I told him to go back until I told him to stop. 

In fact, I had to bring him forward once or twice in order to get the 
correct-- 

Q. You were concentrating on looking to see when it was that you 
could see the top of the yardstick for the first time. Am I correct as to 
that? A. Probably. 

Q. Now, when a person runs, Sergeant Ostrom, they propel them- 
selves off the ground, do they not? A. Just from a layman's point of 
view, like myself, I suppose that at times both their feet are off the 
ground, yes. It depends upon how fast you are running. 

Q. And when we run, and when we are off the ground, that will 
increase the top of our head from the ground by several inches, depending 
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on how we are running, will it not? A. I disagree. 
Q. You disagree with that? A. Yes. 
Q. You think you can run, then, without causing yourself to be 
propelled a little bit off the ground? A. If both of your feet)are off the 
ground--this only happens in cases of experienced runners--those who 


run very fast, like a hundred in ten seconds. Then there are times 
when both of their feet are up. But they lower their head at the time of 


this elevation. A person running around slowly and bouncing from one 
foot to the other, there may be moments when there would be a difference 
of an inch or two in their height. That would be all. | 

Q. A difference of an inch or two in their height would have made 
your measurements different, would they not? A. Well, I could see fully 
an inch and perhaps an inch and a half down the yardstick at the time that 
I took these measurements. 

Q. Well, isn't it a fact that a difference by several inches would 
have made a difference in what you could see? A. Oh, certainly. Of 
course, I was looking at the yardstick, now, entirely. 

Q. And if the child instead of being three feet tall was three feet 
six inches tall, or three feet eight inches tall, then that child would have 
been visible a great deal closer, would it not? A. It would have been 
closer, or at the same distance it would have been more visible, yes. 

MR. MAYER: There is no evidence that the child was) three feet 
six or eight. The evidence in the case is that she was a little shorter 
than the pointer which is 35 inches long. 

BY MR. GALIHER: 

Q. Now, when you were employed by Mr. Mayer, Mr, Mayer dis- 
cussed this case with you, did he not, and told you what he wanted you to 
do and why he wanted you to do it? A. I picked Mr. Mayer up about 1:30, 
in front of his office. At that time I didn't have too much inkling as to 
the circumstances surrounding the case. We did discuss it|going out to 
the scene and to the bus depot; we did discuss the case then, and he ex- 
plained the salient points. 

Q. Well, he informed you, did he not, Mr. Ostrom, as to the 
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position of the bus driver and as to the position of a passenger by the 
name of Mrs. Beach? A. The name conveys nothing to me, Mr. Gali- 
her. He did say she was seated back. That was the purpose for my 
taking it in the second seat. There was no reference to the bus driver 
other than that he was in the seat driving the bus. 

Q. Didn't he tell you that he was trying to show that the bus driver 
should have seen the child before he did? A. Yes, that was one of the 
facets that we discussed, was the fact that if this passenger could have 
seen it at a certain distance out front, the driver could have seen it at 
a far greater distance and should have been able to stop. 

Q. So that was one of the purposes of your employment, as you 
found out from Mr. Mayer? A. Yes. 

Q. Now, then, I believe you told us that in your background and 
experience you had had occasion to consider reaction time? That is, of 
automobilists? A. Correct; the reaction time of drivers. 

Q. The reaction time of drivers? A. Yes. 

Q. How many feet will a vehicle go at 15 miles per hour before 
the reaction time--suppose I start that again: 

If a person is operating a motor vehicle at 15 miles per hour, and 
reaches a conclusion that he would like to stop that vehicle, how many 
feet will he travel before he can get his foot on the brake? 

* * * * 

THE WITNESS: I can't answer that question. 

BY MR. GALIHER: 

Q. Well, have you not answered that in connection with your 
deposition? A. I think I did, on the assumption that it was an emergency 
stop, an emergency brakage stop. I can give you the answer then, Mr. 
Galiher. But I can't the way the question is phrased. I just don't know 
how quick he reacted. I don't know whether it was an emergency or 
whether he had time to think or what. 

Q. Well, if Iam driving along the street, and I decide that I 
would like to stop my automobile and I want to put on my brake, does it 


make any difference whether I am stopping to avoid hitting someone, or 
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stopping my car? A. Oh, yes, sir, it makes a big difference. 
Q. Well, does it make any difference in the reaction time, the 
time that it takes me to decide that that is what I want to do? |A. Yes, 
it does, sir. In an emergency you react instantly. It is instantaneous, 
a quick action. It makes a difference. 
* * * * 
Q. May I then take your suggestion that a danger is confronting 
the driver of a vehicle-- A. Yes. | 
Q. --and he is going 15 miles per hour. What would be the re- 
action time? How many feet would he travel before he could’ get his foot 
on the brake? A. He travels 16-1/2 feet, three-quarters of ja second 
being the average reaction time of a normal individual to danger; 
three-quarters of a second. So at 15 miles an hour, traveling at a rate 
of 22 feet per second, three-quarters of that would be 16-1/2, 
Q. So if I were driving along, and the child ran off in front of my 
automobile, my car would go an additional 16-1/2 feet before I could even 
get my foot on the brake? A. That’s correct. 


* * * * 


MR. MAYER: Your Honor, if the bus is going to be brought here 
today-- --Can you stand by just a moment? --we are going to need 
someone to help us with the tape, to demonstrate for the members of the 


jury these distances. I am wondering if Mr. Ostrom is available. 
THE WITNESS: Iam not available. I have a case in Arlington 

Court. 
MR. GALIHER: May we approach the bench? 
THE COURT: Very well. 

AT THE BENCH: 


MR. GALIHER: I was not told we had anything in the way of 
measurements. I am bringing the bus for display. 

MR. MAYER: It is for the jury to find out what the distance is. 

THE COURT: The jurors are different sizes. The Court under- 
stands what you want them to do, is to see it, and sit in that Seat. 

MR. MAYER: And see how far in front-- 
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THE COURT: But no comment, no demonstration; so far as the 
bus is concerned. 

MR. MAYER: Well, the whole point of bringing the bus here, Your 
Honor, is to show these distances that Mr. Ostrom has testified to are 
accurate. The only way to show that is to take an object of the height of 
this child out in front of the bus and a juror seated there can see them. 

THE COURT: No, the bus is being brought here for the purpose 
of observation. The Court will send the jury down. The jury will not 
comment. Counsel will not comment, nor will the Court comment. It 
is for observation only. 

MR. MAYER: I would then respectfully object to that procedure, 
Your Honor is not allowing us to make an actual showing of the distance 
in front of the bus. 

THE COURT: The circumstances; the terrain-- otherwise we 
would go to the scene. 

MR. MAYER: The testimony has been that the terrain was practi- 
cally level. 

THE COURT: Practically, but not level. Mr. Ostrom has said 
that it was level. 

MR. MAYER: Mr. who, sir? 

THE COURT: Mr. Ostrom said it was level. Now, the testimony 
of everyone has been that it was not level. 

MR. MAYER: I think the photograph shows it to be level, and Mr. 
Simpson testified that it was just about level. 

THE COURT: But we are not going down and comment. 

MR. MAYER: Well, I wouldn't think of telling them while we are 
there. 

THE COURT: They can make the application to it. 

MR. MAYER: If they sit in the seat Mrs. Beach sat in and merely 
look out through the windshield, they will have no way of determining how 
far in front of the bus an object is of this height in order to be able to see 
it. 

THE COURT: All right. 


(Witness excused. ) 


* * 


R. A. F. VOLKMAN 
a witness, called for and on behalf of the plaintiff, * * * * 
DIRECT EXAMINATION 
BY MR. MAYER: 
* * * * 
Q. What is your occupation? A. Chief of Police, District Heights, 
Prince Georges County, Maryland. 
Q. How long have you been Chief of Police of District] Heights? 
A. Six years. 
* * * * 
Q. Directing your attention to this map, is this a map of the town 


of District Heights? A. That is. 


* * * * 


Q. Is this apartment development within your jurisdiction as Chief 
of Police? A. Yes, it is. 


Q. Are you familiar with the area, that this District Heights Apart- 


ments occupies? A. Very familiar. 
* * * * 


Q. I show you Plaintiff's Exhibit No. 8 and ask if you can tell us 
what that is? A. Well, that is the--a "Slow, children playing" area. 
That is the intent of the sign. It reads, "Slow," the figure of a child, 
and the word "playing" underneath; That is located on the pole about 50 
feet north of District Heights Parkway, on Addison Road, approximately 
in front of 2606 Addison Road. That sign has been there, to my knowledge, 
for seven or eight years. 

* * * * 

Q. The one that I showed you was in the area of District Heights? 
A. That's correct, sir. 

Q. Was that ona bus route? A. That is on a bus route, Addison 
Road, yes, sir. | 

Q. At the time this accident took place, on August 27th, 1958, you 
say that sign had been up for how long, approximately? A. I would say 
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approximately seven to eight years. 

Q. Colonel, is it part of your duties as Chief of Police, how often 
do you go through this area known as District Heights Apartments? 
A. Well, Iam now strictly the Chief of Police, and at that particular 
time I was Chief of Police and was the only full-time day man cruising 
that area. At that time there were approximately 2, 300 to 2, 500 people 
in that project normally. I would say that the town is about two miles 
square. That particular area has about a mile and a half of paved streets. 
I would say in those days, particularly during the summer months, I 
cruised that area, I would say, approximately one -fourth or one-third of 
the time during the day. 

Q. Can you tell us, sir, approximately how many apartment units 
there are in District Heights Apartments? A. Ihave been told, and I 
assume it is correct, that there are approximately 960 units. 

Q. Can you describe for us the nature of this area of District 
Heights Apartments with respect to population? A. Well, it is a densely 
settled area, as I said, with 960 units; I estimate that there are approxi- 


mately 3-1/2 persons per unit. I have known apartments there--we have 


gone in on police work--to have anywhere from two to six children 
in them. Those children are both pre-school age and of school age. 

Q. Can you tell us, Chief Volkman, as a result of your cruising 
through this area in the summer months, particularly with respect to 
the summer of 1958, what you observed as to the presence of children in 
the area? A. Well, if you want me to confine myself to that period, 
this happens all during the summer months, particularly when there is 
no school, during the vacation period, running from June through to Sep- 
tember. 

In that particular area, and all areas of the apartment project, 
there are numerous children playing on the streets, and they have one, 
two--there were two areas at that time that were set aside, --three areas 
--two on District Heights Parkway and one at the intersection of Alpine 
and Atwood, which is right close to where this accident occurred. They 
were the only designated play areas. 
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However, as I said, this is a garden-type apartment and there 
was quite a good deal of room there for children to play, but/as in any 
other part of town, these children are habitually running in and out of 
those streets, and expecially across those streets, especially pre-school 
age. 
MR. GALIHER: I object to that and ask that it go out. 
THE COURT: No, the objection will be overruled. | 
BY MR. MAYER: 
Q. Were any steps taken by the owners or management of these 
apartment buildings as a result of the large number of children around 
there? 


* * * * | 


THE WITNESS: One action they took to alleviate children playing 
on the streets, and so forth, was to build a swimming pool and a wading 
pool right in the immediate area of where this accident occurred. 

BY MR. MAYER: 

Q. Now, can you tell us when that pool was constructed? A. To 
the best of my knowledge, that pool was completed in 1959 sometime. 

Q. That did not exist at the time of the accident, then? A. No, 
sir, it did not. | 

Q. Now, directing your attention to August 27th, 1958, did you get 
a call to go to the 7700 block of Atwood Street in connection with an acci- 
dent? A. I received a radio call from the Prince Georges County Police 

Station, on our radio, to go to the 7700 block of Atwood Street to 
ascertain the condition of an injured person. 

Q. Now, do you recall approximately what time you received that 
radio call? A. To be exact, at 10:55 a.m. 

Q. And did you proceed to the scene? A. I did. | 

Q. Do you recall what time you arrived there? A. At 11 a.m. 

Q. Now, what did you find when you arrived at the scene? A. I 
founda W. M. & A. bus No. 104, headed east, in an easterly direction, 
on Atwood Street, approximately in front of 7703 or 7705 Atwood Street. 

Q. May I interrupt you at that point and ask you if by "east" you 
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mean in the direction in which I am moving my pointer now, from left 
to right? <A. That's correct. For police work, easterly direction-- 
east. 


Q. Go ahead. A. Whenl arrived there, I noticed the bus parked. 
I parked my cruiser to the rear of this bus, got out, went up to the bus 
and went into the bus. 

Upon going inside the bus I observed a lady that I now know to be 

Mrs. Radecka, lying on the floor. Her head was towards the front 
of the bus, and I would say her head was about three feet from the driver's 


seat, and she was prone on the floor of the bus. 

Q. Will you tell us, sir, whether you observed her condition to be 
conscious, semi-conscious, or unconscious? A. I would say she was 
not unconscious, but I would not say that she was fully conscious. 

Q. Now, did you look around the area when you got there and ob- 
served things that were to be seen on the side, andsoon? A. Well, my 
normal observation, yes. 

Q. What can you tell us with respect to the situation as to cars 
parked, if any, on the same side of the street as the bus was traveling 
on? Thatis, the bus--facing in the same direction as the bus? A. Well, 
there is a parking area, the entrance to which starts in at 7701 Atwood 
Street. The width of that parking area is about 28 feet by measurement. 
That, as I say, is used for parking for occupants of the apartments. 
When there is not sufficient room there, they park on the street. 

Immediately adjacent to that, as I arrived there--as I say, I 
parked my cruiser in back of the bus--there were two cars parked between 
that entrance and the rear of that bus. 

Just immediately ahead of that bus, approximately 10 to 15 feet, 
there was another car parked. 

* * * * 

Q. Were there any cars parked immediately beside the bus, as 
it was standing, and you arrived there? A. Not to my knowledge, sir. 

Q. Were there any cars parked--do I understand correctly now? 
A. Do you mean on the street, or in the parking area? 
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Q. On the street. A. That's correct. 


Q. Do I understand then that the nearest car parked to the bus was 


at the rear of it? Is that correct? A. Yes. I say not exac 


tly to the 


rear. The front wheels of that particular vehicle may be a foot or two 


feet beyond the rear tires of that bus, or the rear of the bus, 
Q. And with respect to the front of the bus? A. The 


front of the 


bus, the nearest car, as I said, was about 10 or 15 feet immediately in 


front of the bus, parked against the curb. 


Q. There was no car in between those two; is that correct, sir? 


A. LIobserved none, no, sir. 


Q. Do you recall, Col. Volkman, how far out from the curb of the 


street the bus was when you arrived on the scene? A. Well, he had to 


be at least one car's width and over and above that I would say possibly-- 


this is an approximation --two feet. 


Q. In other words, he was approximately two feet to the left of an 


imaginary parkway, or on that line of cars as they appeared} 
correct? A. That's correct, sir. 

CROSS-EXAMINATION 
BY MR. GALIHER: 


* * * * 


is that 


Q. Did the bus driver tell you that the child had run out from be- 


tween parked automobiles? A. Yes, he did-- 
* * * * 


Q. Did you also talk to Mrs. Beach, the lady passenger on the bus? 


A. You mean the only other passenger on the bus? 
Q. Yes. A. Yes, I did. | 
Q. Did she tell you the same thing the bus driver told 
ing the accident? A. Yes, she did, sir. 
* * * * 
Q. Did you try to locate the child or children that you 
to, to see if they could be identified, when you arrived there 


you concern- 


have referred 


at the scene? 


A. lasked one lady standing--I think she lived at Apartment 7703 or 


7705--I knew this particular lady. I asked her did she know 


who the 
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children were. Her reply was, to me, "Mr. Volkman, you know there 
are hundreds of children. I couldn't say." 


* * * 


AT THE BENCH: 


MR. MAYER: I have thought more about what your Honor's ruling 
is with respect of not allowing any measurements to be made from the bus. 
Iam sincerely stating that my reason for having it brought in was for the 
purpose of making these measurements. I would like to withdraw my 
request to have the bus shown to the jury. 

THE COURT: It is most likely on its way here. They can go and 
see it. 

MR. MAYER: Then I would renew my request to demonstrate in 
front of the jury, and make measurements. 

THE COURT: The Court will take the responsibility that they are 
to go down and see the bus, see what they can see from the bus. 

MR. MAYER: But, Your Honor, a seated passenger-- 

THE COURT: You are the one who requested the bus. 

MR. MAYER: I requested it for the purpose of making measure- 
ments, Your Honor. 

THE COURT: No, you didn't. You requested to have the bus here. 
At that time there was no request about measurements. You may have 
had that in your own mind, but the Court feels the jury will have the 
opportunity of observing the bus. 

MR. MAYER: I am all for that. 

THE COURT: All right. 

MR. MAYER: I feel they should have the opportunity of having a 
measurement made for them. They could not possibly know sitting in 
that seat how many feet in front of them an object is. 

THE COURT: That is what you have to take into consideration 
when you request that. 

MR. MAYER: That is why I wanted to make measurements. 

THE COURT: The Court is not going to allow the measurements. 

MR. MAYER: All right. 


IN OPEN COURT: 
* * * * 
(There was a short recess, following which the jury pro- 
ceeded to the courthouse yard where they viewed the bus involved, fol- 
lowing which they returned to the courtroom and proceedings were re- 
sumed as follows:) 
* * * * 
292 MR. GALIHER: Well you can't put in one prayer everything. I 
know you are going to have res ipsa. This is something separate and 
distinct. 
* * * * 
THE COURT: Yes. Now for the record, also, in iodking these 
over, I may only grant them in substance. I will let you know in the 
morning. But the only thing I want you to do is be prepared on leaving 
here to know what argument to present. 
* * * * 
THE COURT: **** Any further comment on 3? 
MR. GALIHER: Yes. The first sentence seems to be/all right. 
The second sentence, there is no basis in the evidence. We are talking 
about instruction 3? 
THE COURT: Yes. 
MR. GALIHER: The last sentence in number 3. 
MR. MAYER: "That the circumstances should have indicated to 


him he was passing through some place where groups of children were to 
294 be found?" | 
MR. GALIHER: That is what I mean. There is no showing from 

this evidence there were any children visible until this child)suddenly 


came from between parked cars. 
THE COURT: It will be granted. Plaintiff's 3 will be granted. 

MR. GALIHER: May I have an objection to that, your Honor? 

THE COURT: Yes indeed. 

* * * * 
306 (Whereupon, at 4:30 o'clock p.m. discussion of prayers in Chambers 
was concluded and adjournment was taken until 10:30 o'clock a.m. the fol- 
lowing morning. ) é 
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Friday, April 14, 1961 
The above-entitled cause was resumed for hearing before HONOR- 
ABLE LEONARD P. WALSH, sitting as Judge in Civil Court, and a Jury, 
at 11:00 o'clock a.m., following unrelated preliminary matters. 
* * * * * 
AT THE BENCH: 
MR. MAYER: Good morning, your Honor. 
THE COURT: Good morning. 
* * * * * 

312 MR. GALIHER: Your Honor, I did not renew my motion for 
directed verdict. May I on behalf of the defendant, on the basis that now 
all of the testimony is in, request your Honor to instruct the jury to 
return a verdict in favor of the defendant. 


* * * * 


THE COURT: And the motion will be denied. 
* * * * * 
CLOSING ARGUMENT ON BEHALF OF DEFENDANT 
THE COURT: You may proceed, Mr. Galiher. 
MR.GALIHER: Thank you. 


* * * * * 


337 Now ladies and gentlemen, I told you at the outset that we were 
sorry that Miss Radecka was injured in this accident, and there is no 


doubt that she was injured in this accident. 
* * * * 
CHARGE TO THE JURY 
THE COURT:| * * * On your oath as jurors you must decide the 
case solely upon the facts as they have been presented by the evidence 
and in accordance with the law, as shall be stated to you. Also, the 
fact that the plaintiff in this case, Miss Clara Radecka, is an individual, 
and the defendant, the W. M. & A. Transit Company is a Corporation or 
a Public Utility, should have absolutely no bearing so far as you are 
concerned, and you're to treat them both in the same category. 


* * * * * 
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Now the party who asserts the affirmative of an issue must carry 
the burden of proving it. That is, Miss Clara Radecka in this case has 
asserted the affirmative of the action. She is the Plaintiff. | 

Now this burden of proof is established by what we call a prepon- 
derance of the evidence. This is not determined by the greater number 
of witnesses testifying to a particular set of facts. This means that the 
testimony on behalf of the party carrying the burden of proof must have 
greater weight in your estimation, have a more convincing effect on your 
minds than that opposed to it. 

If you believe that the testimony on any essential point is evenly 
balanced so that it does not preponderate in favor of the party charged 
with the burden of proof, then and in that event your finding ag to that 
point must be against the party carrying the burden of proof. |The burden 
in this case is upon the plaintiff, Clara Radecka, to prove by 4 prepon- 


derance of the evidence every element of her claim. | 


* * * * * | 


Now you are instructed, ladies and gentlemen, that the defendant, 
the W. M. & A. Transit Company in this case is a common carrier; and 
that the plaintiff, Miss Clara Radecka, was a passenger on one of its 
buses at the time of this accident. 


| 
You are further instructed that a common carrier owes the passen- 


ger the duty to exercise the highest degree of care and skill in everything 
that concerns the safety of the passenger. 
Stated in another way, 2 common carrier is bound to exercise 
towards its passenger the highest degree of care consistent with the 
nature of its undertaking. This means that the W. M. & A. Transit Com- 
pany is not an insurer of the safety of its passengers, but it does mean 
that there can be no recovery until the plaintiff, Clara Radecka, by evi- 
dence demonstrates that there was negligence on the part of the 
defendant W. M. & A. Transit Company. 


* * * * * | 
| 


On all the evidence, however, the question for the jury still is 
| 
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whether the preponderance of the evidence is with the plaintiff, 
Clara Radecka. 

Now under the law that applies or that is applicable to this case, 
the happening of this accident gives rise to an inference that the defendant 
was negligent. Now if you find that there is no evidence tending to over- 
come this inference, or if you find that this inference preponderates over 
any contrary evidence, then you are warranted in but not required to 
make a finding on behalf of the plaintiff, and your verdict should be for 
the plaintiff. 

* * * * * 

Now also, ladies and gentlemen of the jury, a person who without 
negligence on his part is suddenly confronted with unexpected and immi- 
nent danger or circumstance which create a reasonable apprehension of 
imminent danger either to himself or to others is not expected nor re- 
quired to use the same judgment and prudence that is required of him in 
the exercise of the highest degree of care in calmer and more deliberate 


moments. His duty is to exercise only the care that a prudent person, 


exercising the highest degree of skill, consistent with his undertaking, 


would exercise if confronted with the same unexpected danger under the 
same circumstances. 

If at that moment he does what appears to him to be the best thing 
to do, and if his choice and manner of action are the same as might have 
been followed by a prudent person exercising the highest degree of skill 
consistent with his undertaking under the same circumstances and con- 
ditions, he does all the law requires of him, although in the light of after 

events it should appear that a different course would have been 
better and safer. 

* * * * * 

Now 2 motorist is required to bear in mind that young children act 
impulsively, and that in crossing a street they are often reckless by 
adult standards. In other words, a driver must anticipate childish con- 
duct, and he is under a duty to exercise vigilance in maintaining a lookout 
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and in operating his vehicle in such a manner as to keep it under positive 
control. Where the circumstances are such as to indicate to a driver 
that he is passing through some place where groups of children are to be 
found, it is his duty to bring his vehicle under such control that it could 
be stopped on the shortest possible notice. 
Now the amount of caution required by the law increases with the 
danger that reasonably should be apprehended. 
Also, ladies ana gentlemen of the jury, you are instructed that the 
defendant in this case contends, among other things, that this is an un- 
avoidable accident. Now an unavoidable accident is one|that would 
have occurred in spite of the exercise of the highest degree of care con- 
sistent with the operation of the persons involved. 
Now the phrase "unavoidable accident" does not mean literally that 
it was not possible for the accident to have been avoided. An unavoidable 
accident is one which occurs without having been proximately, caused by 
negligence. It is an accident which could have been avoided only by the 
exercise of exceptional foresight, skill or caution, or it could not have 


been avoided at all. If you find that this accident was unavoidable as to 
the defendant W. M. & A. Transit Company, then your verdict should be 


for the said defendant. 
* * * * * 


Now in determining whether negligence and proximate cause have 
been proven by a preponderance of the evidence, you should consider all 
of the evidence, bearing upon such questions, regardless of who produces 
them. The party is entitled to the same benefit, for the evidence that 
favors him or her, or in this particular case, when produced by the 
adversary, as when produced by himself. 

* * * * * 

Now ladies and gentlemen, — well, we can stop at this time. 

Would you gentlemen come up here? 

AT THE BENCH: 
THE COURT: Do you have any particular objections ? 
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MR. GALIHER: No, sir. 
384 MR. MAYER: I want to object to your failure to give my instruc- 


tion number 6. 
THE COURT: What? 
MR. MAYER: Number 6. 
THE COURT: What is it? 
MR. MAYER: Number 6 was the instruction we discussed yester- 


day about the duty of the driver of the bus to see what there was to be 
seen, if you decide that a child did come out whether or not he should 
have geen it sooner; and if he had been able to see it sooner if he would 
have been able to bring it to a stop. 

MR. GALIHER: I think you have covered that adequately and fairly 
from everybody's standpoint. 

MR. MAYER: I would like to object again to the instructions on the 
imminent peril and the unavoidable accident. 

THE COURT: You were already on the record on that. 

MR. MAYER: Yes, sir. I understand we have to renew this after 
the instructions to preserve the point. 

THE COURT: All right. 

MR. MAYER: I again call your attention to the Lokerman case, 
where the driver is an expert such as the bus driver in the emergency. 
Your Honor has not pointed out that in considering whether he was facing 
an emergency, the duty of a superior — 

THE COURT: The Court feels it has covered that by saying they 
are to consider what a bus driver would do, not what the individual would 
do, that is skilled. His skill is a question for the jury. 

All right, you can have your exception. 

MR. MAYER: Thank you, sir. 

THE COURT: Is there anything else? 

MR. MAYER: No, sir. 

MR. GALIHER: I have noted my exceptions to the granting of cer- 


tain instructions. I assume it isn't necessary — 
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THE COURT: You can renew it at this time. 
All of the objections that have been made will be renewed for the 


record. 
* * * * * 
386 (Whereupon, at 2:40 o'clock p.m., the jury retired to the jury room 
to deliberate.) 


* * * * * 


JURY FOREMAN: We have decided to come back in the morning. 
* * * * * 

THE COURT: All right. 

You are excused at this time with the instruction that you will 
refrain from any comment whatsoever. In other words, discontinue all 
deliberation and come back in the morning. 

* * * * * 

(Whereupon, at 5:55 o'clock p.m. an adjournment was taken until 

10 a.m. on Saturday, April 15, 1961.) | 


* * * * * 


Saturday, April 15, |1961. 
* * * * * 
(The following proceedings were had at 12:30 p.m., in Chambers:) 
MR. MAYER: Your Honor, since the reporter is here, |could we, 
for the record, have the question by the jury read into the record? 
THE COURT: Yes. 
MR. MAYER: May I read it? 
I understand from the Court that the following question |has been 
submitted by the jury: 
"Is the plaintiff responsible to prove negligence ofthe 
driver or is it the responsibility of the defendant to prove 
the driver is not negligent ?"' 
THE COURT: All right, you go ahead. 
MR. MAYER: Your Honor, in the case of Loketch v. Capital Transit 
Company, 101 U.S. App. D.C. 287, which was a sudden stop case just like 
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this, in the sense that the passenger was thrown as a result of the sudden 
stop of the bus, the Court held that res ipsa was applicable and that it 
raises a prima facie case for the plaintiff. The Court went on to say, and 
Your Honor may want to use this language in instructing the jury, that 

the question was whether the driver was negligent in putting the bus 
in a situation where his only alternatives were a serious collision and a 
lesser collision; the question of whether the driver could or should have 
slowed or stopped the bus sooner than he did, thereby avoiding a collision 
or a violent stop. In other words, the Court held it was not what he did, 
once the sudden emergency confronted him, but what he was doing leading 
up to the sudden emergency. 

MR. GALIHER: They haven't asked for any instruction as to that, 
Charlie, they simply want to be re-educated on preponderance of evidence 
and res ipsa loquitur doctrine, it is that simple. They aren't asking 
for the Court to go on and discuss the facts any further. 

MR. MAYER: Your Honor, I am not quite finished yet, if I may — 

MR. GALIHER: Excuse me. 

MR. MAYER: In Williams v. Capital Transit, 94 U.S. App. D.C. 
221, which also involved a sudden emergency confronting a motorman, 
the Court again says that res ipsa is — when res ipsa is applicable, as it 
was there, it permits an inference of negligence and thus establishes a 
prima facie case and there again the Court said there is no question that 
a condition of emergency confronted the motorman. The question is: 
Were the circumstances such that by proper care and foresight, the 

operator should have apprehended the danger before he did, did he 
keep an adequate lookout, and so on. In the exercise of the highest 


degree of care, which the transit company owed the plaintiff, did the 


operator do all that reasonably could have been done to avoid the collision. 
In short, the crucial question is not what the operator did after he 

was faced with the emergency, but how he happened to become involved 

in it; and that is the Williams case and in that case, they cite the Cole 

case which is a similar sudden stop case, again which held the question 
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is what were the conditions leading up to the emergency. 
* * * * * 
395 MR. MAYER: May we know in advance what Your Honor is going 
to instruct ? 
THE COURT: I will just do the best I can with it. Then you can 
have your exception on it. I feel, Mr. Mayer, that what you have read 
has already been explained to the jury. | 


* * * * * 
(The following proceedings were had at 12:40 p.m., in open court:) 
THE COURT: Mr. A. S. Barber. Is that the correct pronunciation? 
FOREMAN BARBER: Barber. 
THE COURT: Barber. Ladies and gentlemen of the jury, the Court 
has received through the foreman of the jury the following note: 
"Is the plaintiff responsible to prove negligence of the 
driver or is it the responsibility of the defendant to prove 
the driver is not negligent ?" 


Now, ladies and gentlemen of the jury, the Court will attempt to 
assist you by explaining to you that yesterday you were told that the 
moving party, that is Miss Clara Radecka, has the burden of proving by 
a preponderance of the evidence all of the elements, that is, negligence 


and the injuries which have been sustained. 

The Court has defined to you what negligence was; the Court then 
attempted to explain to you that this particular case is predicated on what 
in law is known as the doctrine of res ipsa loquitur which means the 
thing speaks for itself; that is, the thing referred to in this case is the 

bus, that it is under the exclusive control of the defendant. 

The operation of the bus is not the responsibility of the passenger 
and the mere happening of the accident in question — that is, the sudden 
stop, as the Court interpreted the evidence, although it is not binding upon 
you, is agreed to by all parties. In other words, Miss Radecka, Mr. 
Brock and the lady that testified, the other passenger, all testified that 
the bus made a sudden stop and that as a result of that sudden stop, the 
plaintiff in this case sustained injuries. 
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Now, the law is that the mere happening of the accident, under the 
res ipsa loquitur doctrine or under the doctrine that the thing speaks for 
itself, that is, the circumstances surrounding it speak for themselves, 
raises an inference of negligence on the part of the defendant. 

The burden of proof does not shift to the defendant but the burden 
of procedure in explaining to you what caused the sudden stop does shift 
to the defendant, so that you are confronted in this particular case with 
the question that Miss Radecka has explained to you that the bus did stop 
and that is admitted. 

The W. M. & A. Transit Company then proceeds with their testimony 
to explain to you why and how the bus was caused to come to a sudden stop. 

Now, the defendant says that Mr. Brock, the operator of the bus, was 
not negligent, that he was proceeding in a careful and in a cautious manner 
and that a small child ran into the pathway of the bus and that the driver, 
Mr. Brock, recognizing that he is a skilled operator and is called upon by 
the law to exercise the highest degree of care towards Miss Radecka in 
the operation of that bus the defendant says that with that high skill that 
he did not have the opportunity of doing anything under the existing cir- 
cumstances except to bring the bus to a sudden stop to avoid striking the 
child. 

On the other hand, the plaintiff says that the bus driver was negli- 


gent in that he is a highly skilled operator of a bus and that if he were 


using that degree of care for the safety of his passengers, he would have 
seen the child and had an opportunity to bring the bus to a stop in such a 
manner as would not cause an injury to the passenger. 

Therefore, ladies and gentlemen of the jury, I will conclude by 
saying to you again that the preponderance of the evidence stays with the 
plaintiff throughout the entire case and in this case, an inference of 
negligence is raised and that inference must be overcome or the explana- 
tion given by the defendant company. 

It is for you to decide under all of the circumstances existing on 
that particular day and at that particular place, whether or not the bus 
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400 driver used that degree of care and that under the existing circumstances, 
he should have seen the child and have brought the bus to a stop without 
injuring the plaintiff. 

I will recite to you what has been given to you yesterday. As I 
recall, I stated to you, ladies and gentlemen, that accordingly from the 
mere happening of such an incident involving the vehicle in which the 
plaintiff, Miss Radecka, was a passenger and the surrounding! circum- 
stances, the jury has a right, although it is not required, to infer negli- 
gence on the part of the defendant, which negligence is sufficient to justify 
a verdict in favor of the plaintiff. In other words, when, as in this case, 
the passenger is injured as the result of a fall when defendant's vehicle 
came to a sudden stop, this circumstance alone is sufficient to permit 
the jury to infer that the carrier has been negligent unless, of course, 
the other evidence in the case overcomes the inference and leads the jury 


to find that the carrier was not negligent. 
On all the evidence, however, the question for the jury still is 


whether the preponderance of the evidence is with the plaintiff. 
Under the law applicable to this case, the happening of this accident 
gives rise to an inference that the defendant was negligent. If you find 
that there is no evidence tending to overcome this inference or if you 
find that the inference preponderates over any contrary evidence, then, 
then you are warranted in but not required to make a finding of 
negligence on the part of the defendant and your verdict should be for the 
plaintiff. 
Also, ladies and gentlemen, as long as you are here, the Court 
would instruct you that not all cases factually can be submitted to you 
with certainty, with definite certainty. Also, the verdict of the jury 
should be the verdict and the opinion of each of you. However, this case 
must be settled some time by a jury and I would ask you and request of 
you that in the event that there is a minority of jurors holding one par- 
ticular thought and a majority holding a contrary, that you give credence 
to and listen with attention to the views of the majority where the facts 
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have impressed the majority, not with the idea that the minority should 
relinquish their particular conviction, but that they should consider the 
views of the majority, because this verdict should not be an acquiescence 
merely because the majority think along one particular line, it should be 
the consensus of the individual convictions of the jurors. But give thought 
to the position of the great majority of the jurors because, as I say, this 
case must be settled by a jury and that jury should be you. 

All right, wait just a moment, ladies and gentlemen. 


Will you come up here, gentlemen? 
(At the bench:) 

MR. MAYER: I don't object to the general substance of Your 
Honor's charge but I think Your Honor has failed to point out one signifi- 
cant fact in the charge and that is in connection with the circumstances, 
the residential neighborhood in which the bus was traveling at the time, 
which is a very important circumstance, and I would respectfully request 


that Your Honor point that out to them to be considered along with the 
other things that Your Honor did stress. 

THE COURT: Let me ask you this, Mr. Mayer. This Court is not 
to go into the interpretation of the evidence. Now, bear in mind that you 
put on Chief Volkman yesterday and there has been no mention made of 
it, but he says he is the Chief of Police out there, for a long period of 
time, and that there are a couple of blocks there; if that were factually 
correct, do you think for one moment that he would leave a 25-mile zone 
in that two-block neighborhood? 

MR. MAYER: If Your Honor is suggesting that Chief Volkman is 
not honest; Your Honor, I can only tell you this, Iam sure Chief Volkman 
is absolutely honest and when he tells the Court there are children run- 
ning all around that neighborhood — 

THE COURT: He wouldn't leave 25 miles, he would put 10 miles. 

MR. MAYER: I don't know if he has any control over that or not, 

it might be the City Fathers. 

THE COURT: Iam not talking about that, I am talking about the 
testimony is, it is dangerous. 
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MR. MAYER: The testimony is it was a highly populated neighbor- 
hood. 

THE COURT: The school zone is what, 15? 

MR. MAYER: I don't know. 

THE COURT: I am not going to get into that. 

MR. MAYER: It is a question of letting them know the type of 
neighborhood. | 

THE COURT: If I do, Iam going to say 25 miles an hour. 

(End of bench conference.) 

THE COURT: All right, ladies and gentlemen, you will retire to 
the jury room and, incidentally, Mr. Barber, you have access to the 
Court and it will take about 30 minutes or thereabouts to make arrange- 
ments for lunch because we have to leave the building, today being 
Saturday, so if you will advise the Court what you want to do,| the Court 


will appreciate it. 
(The jury retired to deliberate further at 1:00 o'clock p.m.) 


* * * * * 


(The following occurred in chambers at 1:05 p.m.:) 
* * * * * 

MR. GALIHER: Would you note I object to the portion of the 
Judge's additional instruction where he indicated that the preponderance 
remained with the plaintiff. 

MR. MAYER: May I say in opposition to that that I recall the point 
Mr. Galiher is mentioning, but I recall later in the Judge's charge where 
he specifically indicated that she must carry the preponderance of the 
evidence, which I believe would explain it clearly enough to the jury. 

(A recess was taken to await the verdict of the jury.) 

(The following proceedings were had at 3:35 p.m., in open court:) 

THE CLERK: Will the foreman of the jury please rise? 

Mr. Foreman, has the jury agreed upon its verdict? 

THE FOREMAN: They have. 

THE CLERK: Do you find for the plaintiff, Clara Radecka, or for 
the defendant, W. M. & A. Transit Company ? 
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THE FOREMAN: We find for the plaintiff. 

THE CLERK: In what amount? 

THE FOREMAN: $10,750. 

THE CLERK: Members of the jury, your foreman says your ver- 
dict is for the plaintiff in the sum of $10,750 and this is your verdict, so 
say you each and all? 

(The jury signified affirmatively.) 

MR. GALIHER: May I have the jury polled? 

THE COURT: Yes, ladies and gentlemen of the jury, as your names 
are called, will you please state individually your finding. 

(Whereupon, the Clerk polled the jury and the verdict was 
unanimous.) 

THE COURT: Ladies and gentlemen of the jury, thank you for 
your service. You are excused at this time until Monday morning at 
your regular time. 

Is there anything further? 

MR. MAYER: No, Your Honor. 

MR. GALIHER: No, Your Honor. 

THE COURT: Wait just a moment, you are excused until Tuesday 
morning at nine o'clock. 

(Whereupon, at 3:40 o'clock p.m., the trial was concluded.) 


[Filed April 15, 1961] 
PLAINTIFF'S PROPOSED INSTRUCTION NO. 3 
A motorist is required to bear in mind that young children lack 


judgment and caution, act impulsively, and that in crossing a street they 
are often reckless by adult standards. In other words, a driver must 
anticipate childish conduct, and he is under a duty to exercise vigilance 
in maintaining a lookout and in operating his vehicle in such a manner 
as to keep it under positive control. Where the circumstances are such 
as to indicate to a driver that he is passing through some place where 
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groups of children are to be found, it is his duty to bring his 


vehicle 


under such control that it can be stopped on the shortest possible notice. 
Deford v. Lohmeyer, 147 Md. 472, 129 A. 454 
Stafford v. Zake, 20 A. 2d. 144 
Miller v. Graf, 78 A. 2d. 220 
State v. Barley, 216 Md. 94, 140 A. 2d. 173 
5a Am. Jur. Automobiles, Sec. 437, 441 


[Filed April 15, 1961] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 11th day 
1961, before the Court and a jury of good and lawful persons 
district, to wit: 

Arthur S. Barber Carl V. Hoffman, Jr. 

George T. Wilkins Mrs. Ruth O. Bidinger 

Mrs. Isabel C. Moore Henry C. Ray 

Herbert I. Lucas Francis E. Devall 

Mrs. Beulah M. Lee Mrs. Jane H. Parks 

John J. Cain Jerome Schnall 


of April, 
of this 


who, after having been duly sworn to well and truly try the issues between 


Clara Radecka, plaintiff and W. M. & A. Transit Company (A 
defendant, and after this cause is heard and given to the jury 


Corporation), 
in charge, 


they upon their oath say this 15th day of April, 1961, that they find the 
issues aforesaid in favor of the plaintiff and that the money payable to 


her by the defendant by reason of the premises is the sum of 
seven hundred and fifty dollars ($10,750.00). 


ten thousand 


WHEREFORE, it is adjudged that said plaintiff recover of the said 


defendant the sum of $10,750.00 together with costs. 

(n) HARRY M. HULL, Clerk 

By direction of By /s/ Anne W. Lyddane | 
De 


Judge Leonard P. Walsh 


puty Clerk 
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[Filed April 25, 1961] 


MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 
OR FOR A NEW TRIAL 
Comes now the defendant by its attorney and moves the Court to set 
aside the judgment in favor of plaintiff and to enter judgment in favor of 
the defendant, in accordance with the Motion for Directed Verdict. In the 
alternative, the defendant moves the Court to grant to it a new trial. In 
support of said Motions, it asserts the following and in support thereof 
the Points and Authorities attached hereto and prayed to be read as a 
part hereof: 
1. The verdict was against the weight of both the evidence and the 
law. 
2. The Court should have directed a verdict in favor of defendant 
at the conclusion of all the testimony. 


3. The Court erroneously permitted the witness Ostrom to invade 


the function of the jury and to improperly testify in a number of respects. 
4. The Court erroneously permitted the witness Volkman to testify 
concerning matters not in issue. 
5. The Court erroneously instructed the jury in certain respects. 
6. The verdict was grossly excessive and without foundation in the 
evidence. 
GALIHER & STEWART 
By /s/ Richard W. Galiher 


Attorney for the Defendant 
1215 19th Street, N.|W. 
FEderal 7-8330 


[Filed June 8, 1961] 
ORDER 
This matter comes before the Court for hearing and oral argument 
on the motion of the Defendant to set aside the judgment in favor of the 
Plaintiff and to enter judgment in favor of the Defendant, or for a new 
trial. After a review of the pleadings, the record, the memoranda of 
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points and authorities in support of and in opposition to the motion, and 
after a review of the other papers on file in the case, it is this 8th day 
of June, 1961, 

ORDERED, that the Defendant's motion for judgment notwithstanding 
the verdict or for a new trial be, and the same hereby is, denied. 


/s/ Leonard P. Walsh 
Judge 


[Filed June 23, 1961] 


NOTICE OF APPEAL 
Notice is hereby given this 23rd day of June, 1961, that the defend- 
ant, W. M. and A. Transit Company, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 8th day of June, 1961 in favor of the plaintiff, Clara 
Radecka against said defendant, W. M. and A. Transit Company. 
GALIHER & STEWART 


By: /s/ Richard W. Galiher 
Attorney for Defendant 
1215-19th Street, N.W. 


Copy mailed to Charles H. Mayer, Esq., 201 Tower Building, Washington, 
D.C. Attorney for Plaintiff, this 23rd day of June, 1961. 
/s/ Richard W. Galiher 


BRIEF FOR APPELLANT 


— nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,560 


W. M. AND A. TRANSIT COMPANY, 
Appellant, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIHER 
WILLIAM E, STEWART, JR. 


1215 19th Street, N.W. 
Washington 6, D. C. 


Attorneys for Appellant 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellant, the following questions are presented 
in this appeal: 


1. Should the trial Court have granted Appellant's Motion for a 
Directed Verdict or its Motion for Judgment Notwithstanding the Ver- 
dict, in a personal injury action, in which Appellee who was riding as a 
passenger on the bus'of Appellant was injured when the bus was required 
to stop suddenly as a' result of a child running from between parked auto- 
mobiles and into its path? 


2. Didthe trial Court erroneously permit a witness to testify 


concerning an experiment and tests made by the witness and counsel for 


the Appellee, and did said testimony improperly invade the function and 
province of the jury? 
3. Did the trial Court erroneously permit another witness to 


testify concerning a matter not of issue? 


4. Did the trial Court improperly grant one of Appellee's instruc- 
tions to the jury and erroneously instruct the jury with respect to the 
doctrine of res ipsa loquitur ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Lower Court Should Have Granted Appellant's Motion 
For a Directed Verdict at the Conclusion of all of the 
Testimony or its Motion for deers adie aca 
The Verdict - é 


. The Lower Court Erroneously Permitted the Witness 
Ostrem to Invade the Province of the Jury and to 


Improperly Testify in a Number of Respects 


Ill. The Court Erroneously Permitted the Witness Volkman 
To Testify in Rebuttal Concerning Matters Not in Issue 


. The Court Erred in ae peor ies: s Instruction 
No. 3 


. The Lower Court neeesse Instructed the Jury 
When It Requested Further Instructions 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,560 


D A. TRANSIT COMPANY, 


Vv. 


CLARA RADECKA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of the Appellee secured 
in the United States District Court for the District of Columbia. The 
jurisdiction of this Court is based upon 28 U.S.C., Section 1291. 


STATEMENT OF THE CASE 


On August 27, 1958, Appellee, Clara Radecka, was riding as a pay- 
ing passenger on a bus owned by Appellant and operated by its employee, 
William Brock, Jr., within the course of his employment in an easterly 
direction on Addison Road, District Heights, Maryland (J.A. 4, 10). 
Appellee boarded the bus and sat down on the left-hand side, on the long 
seat directly behind the driver which runs parallel with the length of the 
bus (J.A. 4). While the bus was being operated in the 7700 block of 
Atwood Street (J.A. 11, 30) down a slight downgrade, a little girl ran out 
from between parked automobiles located in the south side of the street 
and into the path of the bus. The operator of the bus applied his brakes 
and stopped the bus immediately. He avoided striking the child, but in 
the course of stopping the bus, Appellee was thrown from her seat and 
on some hard object (J.A. 6, 13-15, 30-31). 


The Appellee, Miss Radecka, testified that during the course of her 
bus trip prior to the accident, the bus had stopped and discharged a num- 
ber of passengers; that she noticed nothing unusual about the speed of 
the bus or how it was being operated, except that it seemed to be going 
along as usual; that'in the block where the accident occurred up to and 
including the time of the accident, she noticed nothing unusual about the 
operation of the bus and that she did not know the reason for the sudden 
stopping of the bus (J.A. 7-8). 


Appellant's employee, Brock, testified that the route he was taking 
on the day of the accident was one that he had made on numerous 
occasions (J.A. 10); that during the course of the trip up to the 
block where the accident occurred, it had been necessary for him 
to stop and start the bus numerous times and pick up and let off 
people; that nothing of any significance had occurred prior to the time 
the bus reached the block where the accident happened and his last stop 
prior to the accident was at the foot of the hill on 76th Street, something 


more than one block away (J.A. 10-11). That the area where the bus was 
traveling (District Heights) is a thickly populated residential neighbor- 
hood with many children (J.A. 16), but that he observed no children on 
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the sidewalk or in the area where the accident occurred (J.A14). That 
the street in the area of the accident was approximately 40 feet wide; 
that on the right-hand side of the roadway, there was a three-foot wide 
grassy plot separating the street from a service area used by persons 
living in the apartment houses on the right-hand side of the roadway for 
the parking of their automobiles; that the service area was approximately 
twenty feet wide and the apartments in the 7700 block of Addison Street 
were adjacent to this service area (J.A. 12, 13); that there were parked 
automobiles on both sides of the street in the block where the accident 
occurred (J.A. 12) and that he (Brock) was operating the bus approxi- 
mately four or five feet from the parked automobiles (J.A. 14); that 
although the speed limit was 25 miles per hour, the maximum speed of 
his bus in the block where the accident occurred was around fifteen miles 
per hour (J.A. 13); that as he traveled along Addison Street and reached 
a point approximately two or three feet behind a Pontiac automobile, 
suddenly a child ran out from between parked automobiles and in front of 
the bus; that he immediately applied his brakes, put his handout in front 
of the fare box to prevent passengers from falling into it and) brought the 
bus to a stop within several feet of the child (J.A. 13-14, 30-81). The 
child, who was two feet to thirty inches tall (J.A. 19), then ran back to the 
sidewalk, disappeared and he was unable to thereafter identify her 


(J.A. 15). He was driving at a speed of fifteen miles per hour instead of 


twenty-five because of the children in the area and because of his knowl- 
edge of how they act impulsively (J.A. 22); that after the accident, he 
learned that the child who ran out from between the automobiles and two 
other children had been playing in between two parked cars and that he 
was prevented from seeing them because they were sitting down and 
playing on the curb line (J.A. 14); that when he brought his bus to a stop, 
it was pretty close to the front of the Pontiac (J.A. 15); that he was 
familiar with the area depicted in a photograph which showed a sign, 
"Slow, Children at Play" (J.A. 17); that there was a small downgrade at 
the scene of the accident (J.A. 18); that there was a solid line of parked 
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cars on the right-hand side of the roadway, parked about three or four 
feet from one another (J.A. 18); that the other passenger on the bus at 
the time of the accident was on the right-hand side of the bus in the 
second seat from the front (J.A. 19); that the child was a little bit shorter 
than a pointer used by counsel, approximately thirty-five inches in 
length (J.A. 19-20); that if he had seen the child twenty-seven feet in 
front of his bus, he believed that he could have avoided the sudden stop 
(J.A. 21); that if he had seen her thirty-one feet in front of his bus, it 
would have made it easier to make a stop (JA. 21); that it was neces- 
sary for him to bring the bus to a sudden stop as he did (J.A. 22); that 
he was approximately twenty feet from the child when she ran out and 
was a few feet behind the back of a black Pontiac (J.A. 23-24). That if 
he had seen the child twenty-seven feet in front of the bus instead of 
some seventeen feet in front of the bus, he would not have had to make 
such a sudden stop (J.A. 24-25); that he would have a better view of the 
roadway than would a passenger seated in the second cross seat on the 
right side (J.A. 25); that there were only two passengers on the bus at 
the time of the accident (J.A. 27); that he was looking straight ahead 
when the child darted out (J.A. 28); thatwhen a police officer came to the 
scene following the accident, the bus and parked cars had not been moved 
(J A. 21). 


Mrs. Mary Beach testified that she was riding on the bus as a 
passenger and that after the bus had taken on and let off a number of 
passengers, there came a time when the Appellee and herself were the 
only passengers; that when the bus stopped at Fairfax Village, she had 
gone to the front of the bus and changed her seat to the first cross seat 
on the right-hand side where she sat on the aisle (J.A. 28-29); that 
during the bus trip up to and including the last stop prior to the accident, 
nothing of any significance occurred (J.A. 29); that in the block where 
the accident occurred, the bus was traveling at a slow rate of speed and 
there were automobiles parked on the right-hand side of the roadway 
close together (J.A. 29); that she observed that Miss Radecka was seated 
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on the long seat behind the driver on an angle and as she described it, 
"catty-cornered into the seat" (J.A. 30), that as the bus traveled in the 
7700 block of Atwood Street, a child ran out into the street, the bus 
driver applied his brakes and Miss Radecka slipped from her seat; that 
Mrs. Beach was at the time looking through the windshield of! the bus 
directly ahead of her (J.A. 30); that when she first observed the child, 
she did not see its whole body, but observed it from the waist or maybe 


a little up from the waist and that the child was approximately five-to- 
six-years-of-age (J.A. 31); that when she first observed the child, it was 
not too far away from the bus and that as soon as she saw the child, the 
brakes on the bus were immediately applied (J.A. 31); that the bus did 
not strike the child (J.A. 31); that the sudden stopping of the bus threw 
her a little forward, but that she did not grasp anything to hold onto 

(J.A. 32). Mrs. Beach was referred to a statement that she had given to 
counsel for Appellee, which stated that there were three carg parked on 
the right-hand side of the roadway and that the child had run out in front 
of the front car of the three (J.A. 36). She testified that she was 5" 2" 
(J.A. 37) and that she was looking through the right-half side|/of the wind- 
shield when she observed the child run out (J.A. 38); that she! did not 
hear the driver call out or blow his horn (J.A. 39); that the bus came to 
a stop close to the child (J.A. 41); that the accident happenedjon an 
incline down (J.A. 40). 


Allan Simpson, Safety Director for the Appellant, testified that he 
went to the scene of the accident approximately thirty minutes later, 
observed that there were quite a number of parked cars on the roadway 
and found it necessary to park quite a ways back from the place where 
the bus was stopped (J.A. 42); that the bus was double- parked approxi- 
mately four to five feet to the left side of parked automobiles (J.A. 42); 
and that there was a very slight downgrade in the 7700 block of Atwood 
Street where the bus was when he arrived at the scene (J.A. 46). 
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Walter R. Ostrom, a retired supervising sergeant in the Accident 
Investigation Unit of the Metropolitan Police Department, was called as 
a witness on behalf of Appellee and testified that he had studied braking 
distances, reaction time of drivers, friction, the strength of streets and 
had instructed Accident Investigation Unit members in interpreting skid 
marks with respect to speed; that he had supervised preparation of 
negligent homicide cases for the Coroner's Jury and also in Court, 
instructed at traffic violation school, the police academy, rookie school 
and had participated in all phases of Accident Investigation. That he 
was employed by counsel for the Appellee and on September 14, 1960 
went to the terminal of Appellant to inspect a bus (J.A. 48); that he 
measured the distance from the windshield of the bus on the right-hand 
side to the first cross seat on the right-hand side and found this to be a 
distance of 10 feet, 3 inches (J.A. 48-49); that the distance from the 
front windshield on the right-hand side to the second cross seat was 
12' 9"; that the distance from the floor of the bus to the point where the 


glass windshield begins is 33 1/2" and the height of the glass portion of 
the windshield is 27" (J.A. 49). Mr. Ostrom was next asked how far in 
front of the bus an object 3 feet high could be seen by passengers seated 


in the right front crossway seat (J.A. 50). An objection was made to 
this question, but was overruled (J.A. 50). Mr. Ostrom then told the 
jury that Bus No. 104 was placed on a level piece of ground, that he then 
sat first in the front seat next to the aisle on the right-hand side of the 
bus, gave counsel for Appellant a 36" yardstick and instructed him to 
hold it out vertically with the bottom on the ground; that counsel placed 
himself in front of the bus just to the right of the center of the windshield 
and the witness told him to pack off until he yelled for him to stop hold- 
ing the bottom of the yardstick on the concrete surface; thatwhen coun- 
sel got back to a point where the witness could just see the top of the 
yardstick through the windshield from where he was sitting, he yelled 
for him to stop; that the witness, then, climbed out of the bus, took a 
yellow crayon and marked the point where the yardstick was resting on 


. 
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the ground; that, next, he measured from the front of the bus to the 
yardstick (J.A. 50-51). The witness was then asked concerning the 
measurement arrived at, objection was noted and a discussion of the 
contemplated testimony was had at the bench (J.A. 51-53). The Court 
indicated that the proposed evidence was coming very close to the line 
of reversal error (J.A. 52), but agreed to admit the testimony) (J.A. 53). 
With the permission of the Court, an objection was taken by counsel for 
Appellant to the entire proposed line of testimony (J.A. 53). The witness 
then testified that seated in the first crossways seat on the inside of the 
bus, the yardstick was 27' in front of the bus when he first noted the top 
of it (J.A. 53). He next testified that the experiment was repeated while 
he was seated in the second crossways seat and that this time, he could 
see the top of the yardstick when counsel for the Appellee was 31' from 
the front of the bus; that the test was conducted with Mr. Ostrom in the 
bus by counsel holding the yardstick in a vertical position and moving 
forward away from the bus until such time as the witness could see the 
top of the yardstick over the base of the windshield (J.A. 53-54); that at 


each of the two points measured, he could see at least an inch or an 


inch-and-a-half of the yardstick. The witness also testified concerning 
a metal shield 22" wide, extending from the right side of the bus at the 
back edge of the front door into the interior of the bus a distance of 22"; 
that on the side at the back edge where it is fastened to the right side of 
the bus it is 47" high and as it comes into the interior of the bus, it 
diminishes to a point where it is forty inches from the bottom of the floor 
to the top of the shield. That the metal shield restricted and obstructed 
vision from the passenger seat where he was seated until he placed 
counsel for Appellee between the center of the windshield and the edge 

of the shield (J.A. 54-55). The witness was also permitted to testify that 
counsel had to back off between the edge of the shield and the center of 
the windshield in order for him to be able to see the pointer (J.A. 56). 
The witness was next permitted to testify that a "block number" in the 
windshield impeded vision and that he had to look over the top of that in 
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order to see the yardstick (J.A. 56) and, further, that there were no 
obstacles at all to the driver's vision (J.A. 56). The witness was next, 
over objection, permitted to testify that a driver seated in the driver's 
seat would have a better chance of viewing the child emerging from the 
right side of the bus between parked cars than would a passenger seated 
in the right front cross seat or the second cross seat. Again, over 
objection (J.A. 56-57), he was permitted to testify that there was nothing 
at all to obstruct the view of the driver to the front and that while the 
witness was seated in the first or second cross seat, his vision ahead 
was obstructed not only by the shield, but also by the windshield on 
the aisle side. Further, he testified that the driver would have a better 
view of the situation than would a passenger (J.A.57). The witness 
testified that if a person were running, there would be moments of a 
difference of an inch or two in their height, that a difference of several 
inches would have made a difference in what he could see and that if the 
child, instead of being three feet tall, were three feet, six inches or 
three feet, eight inches, it would have been visible at a closer distance 
or more visible at the same distance (J.A. 60-61). The witness testified 
that prior to the experiment, he was advised by counsel for the Appellee 
that he was trying to show that the bus driver should have seen the child 
before he did and that if the passenger, Beach, could have seen the child 
a certain distance, in front of the bus, that the driver could have seen it 
at a far greater distance and should have been able to stop and that this 
was one of the purposes of his employment (J.A. 61- 62). The witness 
testified that if a sudden danger confronts the driver of a vehicle operat- 


ing his automobile at 15 m.p.h., that it takes three-quarters’ of a second 
and he travels 16 1/2 feet before reacting to the danger; that he would 
be traveling ata rate of 22 feet per second and the automobile would go 
an additional 16 1/2 feet before the driver could even get his foot on the 
brake (J.A. 63). 


The witness, R. A. F. Volkman, was called as a rebuttal witness 
for Appellee and testified that he was the Chief of Police, District Heights, 
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Prince George's County, Maryland (J.A. 65); that Appellee's photograph 
No. 8, which showed the "Slow, Children Playing" sign, is located on a 
pole about fifty feet north of District Heights Parkway on Addison Road, 
approximately in front of 2606 Addison Road (J.A. 65); that there were 
approximately 2300-2500 people in the District Heights Apartment 
project and this area had about a mile-and-a-half of paved streets; that 
he cruised the area one-third or one-fourth of the time during! the day; 
that the District Heights Apartments consistedof'96 units in a/densely 
settled area (JA. 66). He was asked as to what he observed chneerning 
the presence of children in the area and was permitted, over objection, 
to testify that in the area there were numerous children playing on the 
streets and that many of them habitually run in and out of those streets 
and especially across those streets (J.A. 66-67). That he arrived at the 
scene of the accident after it had occurred and found Appellee} lying on 
the floor of the interior of the bus about three feet from the driver's 
seat (J.A. 68); that he parked his cruiser in back of the bus; that he 
observed two automobiles parked at the curb to the rear of the bus and 
just ahead of the bus approximately ten to fifteen feet another 
(J.A. 68); that he noted no automobiles parked immediately beside the 
bus as it was standing on his arrival. That the parking or service area 


car parked 


was 28 feet wide. That the nearest car parked to the bus was at the 
rear of it and the front wheels of that particular vehicle were a foot or 
two beyond the rear tires of the bus or the rear of the bus and a car was 
parked ten to fifteen feet ahead of the bus (J.A. 69); that the bus was 
standing a distance of one-car width plus approximately two feet in the 
roadway at the time of his arrival (J.A. 69); that both the bus driver, 
Brock, and the witness, Beach, told him that the child had run out from 
between parked automobiles (J.A. 69). 


Counsel for the Appellee first requested that the jury be permitted 
to see the actual bus involved and his request was granted (J.A. 57-58). 
He then requested that the witness Ostrom be permitted to demonstrate 
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distances and measurements from the interior of the bus while the jury 
was inspecting it. This latter request was refused by the Court (J.A. 63- 
64). Counsel then attempted to withdraw his request for examination of 
the bus, but the Court said that it was on its way to the court house and 
the jury could see it. Appellee's counsel then renewed his request that 
his witness Ostrom be permitted to make and demonstrate measurements 
before the jury at the time of its examination of the bus, but his request 
was again refused (J ‘A. 70). The jury was permitted to view and examine 
the bus in the court house yard after its arrival (JA. 71). 


Appellant objected to the granting of Appellee's Instruction No. 3 
(J.A. 71). Appellant moved for a directed verdict and the Motion was 
denied (J.A. 72). At'the conclusion of the Judge's charge, all objections 
to the instructions were renewed for the record (J.A. 77). 


Following the instructions of the Court the jury retired to deliberate 
at 2:40 P.M., April 14, 1961 (J.A. 77) At 5:55 P.M., the jury was excused 
until the following day. At 12:30 P.M., the following day, after deliberating 
for several hours, the jury requested further instructions on the negligence 
issue (J.A. 77). The Court, then, reinstructed the jury on res ipsa loquitur 
and it further retired at 1:00 P.M. (J.A. 79-82). Appellant's counsel at 
1:05 P.M., objected to a portion of the Court's charge where the Court 
had indicated that the preponderance remained with the Appellee (J.A. 83). 
At 3:35 P.M., the jury announced its verdict (J.A. 83-84). 


Following the verdict, a Motion for Judgment Notwithstanding the 
Verdict or for New Trial was filed and overruled by the Court. Timely 
notice of appeal was then filed (J.A. 91-92). 


STATEMENT OF POINTS 


1. The Court erred in failing to grant Appellant's motion for a 
directed verdict, and its motion for judgment notwithstanding the verdict. 
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2. The trial Court erroneously permitted the witness Ostrom to 
invade the function and province of the jury and to improperly testify in 


a number of respects. 


3. The trial Court erroneously permitted the witness Volkman to 


testify concerning matters not in issue. | 


4. The Court improperly granted one of Appellee's instructions to 
the jury, and erroneously instructed the jury in certain respects. 


SUMMARY OF ARGUMENT 


It is crystal clear from the evidence in this case that Appellee was 
thrown from her seat on Appellant's bus when the bus driver applied his 
brakes to avoid striking a child who had suddenly emerged into his path 
from in front of a parked automobile. While the bus miraculously avoided 
a collision with the child, Appellant's driver was charged with negligence 
in failing to observe the child sufficiently far away to make his stop 


without such suddenness. | 


The uncontradicted testimony of the only two eye witnesses clearly 
established that the bus driver was operating his vehicle at a moderate 
rate of speed, that he was keeping a proper lookout and that when the 


sudden emergency confronted him he took reasonable and proper 


measures, and was in no way negligent. Since Appellee's claim was 
based solely upon the doctrine of res ipsa loquitur and since the testi- 
mony conclusively demonstrated that there was no negligence ion the part 
of the Appellant, the doctrine became inapplicable, and the Lower Court 
should have either granted Appellant's motion for a directed verdict at 
the conclusion of all the testimony, or its motion for judgment notwith- 
standing the verdict for Appellee. 


The trial Court also erroneously permitted the Appellee to intro- 
duce into evidence the testimony of a retired police officer, pertaining 
to an experiment which he and Appellee’s counsel had conducted. The 
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experiment was conducted with a yardstick, and with the bus involved in 
the occurrence, at the terminal of Appellant, and under circumstances 
and conditions different from those existing at the time of the accident. 
The experiment was designed to show the visibility forward from various 
places within the bus, and the jury was just as well qualified as the wit- 
ness to determine what inferences the facts about which he testified 


permitted or required. He was also erroneously permitted to testify 


concerning the visibility of a bus driver seated in the driver's seat, and 
of a passenger seated within the bus. The testimony of this witness con- 
stituted a clear invasion of the province and function of the jury, and 
should not have been permitted into evidence. 


The trial Court further erroneously permitted another witness to 
testify concerning matters not in issue, improperly granted Appellee's 
Instruction No. 3, and erroneously instructed the jury in a supplemental 
charge as to the doctrine of res ipsa loquitur. 


ARGUMENT 
I. 


THE LOWER COURT SHOULD HAVE GRANTED APPELLANT'S 

MOTION FOR A DIRECTED VERDICT AT THE CONCLUSION 

OF ALL OF THE TESTIMONY OR ITS MOTION FOR JUDGMENT 

NOTWITHSTANDING THE VERDICT 

It should be borne in mind throughout that Appellant's bus driver 

quickly stopped its bus to avoid striking a child who had suddenly emerged 
from between parked cars into its path. The collision with the child was 
avoided, but in the process, Appellee was thrown from her seat within the 


bus and was injured. 


Appellee's claim here was based solely upon the doctrine of res 
ipsa loquitur. While the facts in this case justified the initial application 
of the doctrine, Appellant's testimony demonstrated conclusively that 
there was no negligence on its part, the doctrine became inapplicable and 


13 


a directed verdict should have been granted to Appellant. As this Court 
in referring to the doctrine of res ipsa loquitur in Loketch v. Capital 
Transit Co., 101 U.S. App. D.C. 287, 248 F(2d) 609, stated: 


"The doctrine becomes inapplicable when the | 
circumstances have been so‘completely elucidated 
that no inference of defendant's liability can reason- 
ably be made." 


There is no conflict of evidence here as to how Appellee's accident 
occurred and the eye-witnesses have shown beyond any shadow of a doubt 
that the bus driver was not only free from negligence, but miraculously, 
in the face of a sudden emergency, brought his bus to a stop in|time to 
avoid the striking of a little child, who had emerged from in front of a 
parked car and into his path, The testimony of the two eye-witnesses 
demonstrated that the driver of the bus was maintaining a proper lookout, 
was driving at a moderate rate of speed and that upon the emefgency con- 
fronting him, he acted in accordance with the duty required of him. 


It is true that Appellant was held to the highest degree of care com- 
mensurate with the particular hazards involved and that this is all the care 
| 
and caution which a bus driver of reasonable skill, foresight and prudence 


could fairly be expected to exercise under the conditions existing. It is 
true, also, as pointed out by Loketch, supra, that the question is not what 
the driver did after he was faced with the emergency, but how he happened 
to become involved. in that emergency. Here, the driver was traveling at 
a speed of 10 miles less than the permitted limit because he Ichew that he 
was in an area frequented by children, he applied his brakes as soon as 
the emergency confronted him and miraculously avoided the collision with 
a young child. It is unfortunate, that during the course of the sudden stop- 
ping Appellee was thrown to the floor and injured, but the sudden stopping 
does not impose liability on Appellant unless negligence was present, and 
the record is completely lacking of any evidence or failure to exercise 


proper care on the part of Mr. Brock, the bus driver. 
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It will be argued by Appellee that the testimony of the witness 
Ostrom was sufficient to take this case to a jury. The majority of the Os- 
trom testimony was objected to and its admission into evidence forms the 
basis of another point on appeal. If the testimony was erroneously admit- 
ted it need not be considered in connection with this point. In any event, 
however , this testimony does not demonstrate negligence on the part of the 
bus driver, Brock. 


It will be urged that because the bus driver did not notice the child 
emerging from in front of or between a parked car, or cars, until he neared 
the back of a parked Pontiac automobile, and because Mr. Ostrom conducted 
an experiment with Appellee's counsel in a standing bus which demonstrated 
that the top of a yardstick held in front of the bus could not be seen from the 
first right cross seat within the bus until it was twenty-seven (27) feet ahead 
of the bus, that the bus driver was not keeping a proper lookout because 
Mrs. Beach saw the child from this seat or the one behind and the brakes 
of the bus were not applied until a moment later. 


While it is true, that the witness, Beach, saw the child from the first 
right-hand cross seat, it is clear that immediately after she observed a 
portion of the child's body, that she felt the application of the brakes, and 
that the bus was brought to a quick stop a few feet away from the child. 


There is no way of knowing at what point of time, the child was seen 
relatively by Mrs. Beach or by Mr. Brock. It is true, however, according 


to the testimony of Mr. Ostrom that even after the emergency confronted 
the bus driver, it would take him an additional 16 1/2 feet at 15 m.p.h. be- 
fore he could even get his foot upon the brake pedal. Thereafter, of course, 
some additional distance would have to be traveled by the bus before it 
could be brought to a stop. 


All of us miscalculate distances particularly when we are in a mov- 
ing vehicle. Brock had to be further away from the child than he thought for 
he could not even have gotten his foot on the brake until his vehicle had 
traveled 16 1/2 feet. Then the forward speed would carry the bus further 
before stopping. He still stopped back of the child. 
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It is likely also that Appellee will contend that Officer Volkman's 
testimony contradicted that of Mr. Brock with respect to the parked cars 
standing at the curb when he arrived. The position of the bus at the time 
of his arrival and the location of the parked cars in no way changed the 
testimony of the sole eye-witnesses that the child emerged from in front 
of the black Pontiac. Even if there was no car directly ahead of the Pontiac, 
it would not have given Mr. Brock a better view nor have permitted him to 


see the child any sooner for he was approaching from the opposite direc- 


tion. Both eye-witnesses stated to him at the scene that the child had run 


out from between automobiles. 


A case so weak as to so clearly show that there was no negligence 
on the part of the defendant, does not justify its submission to a jury under 
the doctrine of res ipsa loquitur and a directed verdict for the defendant is 
proper. Washington, Marlboro & Annapolis vs. Maskev, 89 U.S, App. D.C. 
36,190 F(2d) 621, and Williams v. Capital Transit Co., 94 U.S. App. D.C. 
221, 215 F(2d) 487. This is precisely the situation that was before the lower 
Court at the conclusion of all the evidence, and a directed verdict should, 
therefore, have been granted to Appellant or its subsequent motion for 
judgment allowed. 


0 


THE LOWER COURT ERRONEOUSLY PERMITTED THE WITNESS 

OSTROM TO INVADE THE PROVINCE OF THE JURY AND TO 

IMPROPERLY TESTIFY IN A NUMBER OF RESPECTS 

The testimony of Walter R. Ostrom, a retired police officer (em- 

ployed by Appellee's counsel) , pertained to an examination and experiment 
which he had made of and with the bus involved in the occurrence, at the 
terminal of Appellant , subsequent to the accident. Although the accident 
occurred while the bus was moving on a slightly downgrade roadway, the 
witness’ examination and experiment was carried out while the bus was at 
a standstill in a flat and level place. The witness was permitted to answer 
a number of improper questions, his testimony erroneously invaded the 
province of the jury and it was highly prejudicial to Appellant. | 
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Mr. Ostrom was properly permitted to testify concerning the dis- 
tance from the windshield of the bus to the first and second cross seats on 
the right-hand side, the distance from the floor of the bus to the beginning 
of the windshield and the height of the glass portion of the windshield. He 
was then, however, permitted to explain to the jury an experiment which 
he and counsel for Appellee had conducted which permitted him to deter- 
mine how far in front of the bus the top of a yardstick could be observed. 
During the course of this experiment, he requested counsel to hold the 
hardstick vertically with the bottom on the ground and to then back off 
away fromthe bus until he reached a point where the witness could see 
the top of the yardstick through the windshield from where he was seated 
within the bus. At this point he asked counsel to stop and he then climbed 
out of the bus, took a yellow crayon and marked the point where the yard- 
stick was resting on the ground. Then, he measured from the front of the 
bus to where the yardstick was resting on the ground. This experiment 
was conducted twice, the first time while he sat in the first cross seat, and 
the second time from the second cross seat on the right-hand side. Counsel 
for the Appellee already had a statement from the bus driver, Brock, as to 
where the bus was when he first saw the small child emerging from in front 
of a parked car. The testimony of Mr. Ostrom, stating how far the yard- 
stick (the claimed size of the child) was ahead of the bus at the time he 
was first able to see it, (distances of 27 feet and 31 feet, respectively) per- 
mitted counsel for Appellee to point out to the jury that Mr. Brock who testi- 


fied he had not seen the child until he was approximately 17--20 feet away 
from where she emerged, should have been able, if he had been keeping 


proper lookout, to have seen the child prior to the time he did and thus 
have stopped the bus less violently. 


The witness also testified concerning a metal shield, which extended 
from the right side of the bus at the back edge of the front door into the in- 
terior of the bus. Again, he was permitted to testify that the metal shield 
restricted and obstructed vision from the passenger seat where he was 
seated until he placed counsel for Appellee between the center of the 
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windshield and the edge of the shield. He could have properly testified as 
to the measurement and size of the shield, also, as to what he could see 
from this seat, but not as to what he could not see and what counsel for 
Appellee would have to do in order for him to see the yardstick. Again, he 
was permitted to testify as to a "block number" in the windshield and what 
he had to do to look over the top of it in order to see the yardstick. 


Finally , he was improperly permitted to testify that there were no 
obstacles at all to the driver's vision and that an operator in his seat would 
have a better chance of viewing a child emerging from the right side of the 
bus between parked cars, than would a passenger seated in the right front 
cross seat or the second cross seat of the bus. 


The testimony of Ostrom was not needed. The jury had the oppor- 
tunity of listening to the eye-witnesses' testimony, of observing the photo- 
graphs of the interior, and the exterior front of the bus (J.A. 86-90) , and 
more importantly, the privilege of inspecting the actual bus involved in the 
occurrence from both inside and out. This permitted the members of the 
jury the opportunity of seeing for themselves the interior view from both 
the driver's and the passenger's position. They did not need to be told how 
far the top of an inanimate yardstick held by counsel was wes from the 
first or second right-hand cross seat. They could see and ascertain the 


visibility forward for themselves. - 


The expert is only permitted to invade the province of the jury when 
lay jurors do not possess the expert knowledge, skill or training necessary 
to enable them to make the deduction for themselves. 


The jury, here, had the testimony of the eve-witnesses and had 
examined the bus. It was up to it to determine the visibility of the bus 
driver and the witness. and not to receive this information from Mr. Os- 
trom's experiment. The members of the jury were just as competent as 
Ostrom to resolve the visibility question for themselves and to determine 
what inferences the facts about which he testified permitted or required. 


The admission of his testimony was highly prejudicial to the Appellant . for 
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it permitted counsel to argue to the jury that if Mrs. Beach was able to 
see the running child from her position on the bus, that the driver, Brock, 
should have likewise seen her before he did and then have been able to 
bring his bus to a stop less abruptly. Further, this witness was first 
qualified by Appellee as an expert. His testimony was then given in an 
atmosphere which could only have placed undue emphasis on its weight. 


Although the witness Ostrom was qualified by Appellee, as is an 


expert, his critical testimony required no specialized knowledge and had 
only to do with the distance a yardstick held by counsel could be observed 
in front of the bus from different seats within it and the visibility from 
within the bus. As this Court in Kenney v. Washington Properties, 76 U.S. 
App. D.C. 48, 128 F(2d) 611 said: 


"The general plan of the window in question was 
shown by the witnesses not to violate any of the Dis- 
trict of Columbia building construction rules, and the 
window was shown to be the ordinary type of casement 
window which; though unusual in hotels, is common in 
private residences. The question, whether in the cir- 
cumstances its use was dangerous, did not concern a 
technical matter, as to which expert evidence added 
anything to the common knowledge of the layman, but 
was a matter of observation and common judgment, in 
which the man of ordinary experience in looking at the 
window or hearing it described, was as capable of form- 
ing an opinion as an architect or builder. In such case 
the rule as to the admission of opinion evidence is gener- 
ally agreed to be that it is only upon subjects about which 
the jury is not as able to judge as is the witness that an 
expert is allowed to express an opinion. In District of 
Columbia v. Haller, 4 App. D.C. 405, we announced this 
as the rule in this jurisdiction, and we have not since 
had occasion to modify it in any respect. That case was 
a suit to recover damages for injuries suffered as the 
result of the defective condition of a sidewalk. In declin- 
ing to permit expert testimony on the subject, we said: 

'It does not require a skilled expert to inform the jury as 
to when the streets or sidewalks are in a safe or dangerous 
condition.’ " 


The jury here was just as competent to consider and weigh the evi- 
dence pertaining to visibility from within the bus, as was Mr. Ostrom and 
just as well qualified to draw the proper conclusions therefrom. 
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And in Henkel v. Varner, 78 U.S. App. D.C. 197, 138 F(2d) 934, this 
Court again rejected the testimony of an expert whose testimony seeming- 
ly had more basis than that of Mr. Ostrom here. In holding that the evi- 
dence was improperly received by the lower court, this Court|stated: 


‘We have held that where the jury is just as compe- 
tent to consider and weigh the evidence as is an expert 
witness and just as well qualified to draw the necessary 
conclusions therefrom, it is improper to use opinion evi- 
dence for that purpose. In the present case, assuming 
that sufficient evidence had been presented to satisfy the 
rule, the jury was not only competent but was under the 
duty of determining whether appellant had been negligent. 
The situation was not one, therefore , which made appro- 
priate the use of an expert to answer that ultimate question.” 


The opinion testimony of Mr. Ostrom was not dependent on his 
professional or scientific training and every conclusion he reached and 
testified to (so far as the objected testimony was concerned) was within 
the range of ordinary training or intelligence of the jury. 


In this connection also see: | 


| 
Beckman v. Schroeder, a 1947 Minnesota case, 28 N.W. (2d) 629, 
Carmody v. Aho, 86 N.W. (2d) 692, a 1957 Minnesota case, and- Corbett. 


Hospethorn,;-194-A,601,,2-1037 Maryland-case, 
In Beckman, supra, in ruling on the admissibility of expert testi- 

mony the Court determined that the circumstances and facts which were 

the subject of expert testimony were of a character equally within the 


knowledge and comprehension of a jury as of a witness. | 
In Carmody, supra, the Court said: 


"Where the question involved actually can be bet- 
ter determined by expert opinion by the application of 
laws, of physics or some other special skill or learn- 
ing, such opinion evidence can in some cases be justified 
when a proper foundation is laid, but where, as here, the 
opinion of the expert is based upon the same evidence as 
is available to the jury and a layman of ordinary intelli- 
gence can equally well determine what happened, the ap- 
plicable rules are as stated in Beckman v. Schroeder, 
224 Minn. 370, 28 N.W. (2d) 629. and that decision governs 
here." 
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This jurisdiction has recognized and followed the rule that expert 
testimony is permissible only where the thing to which it relates is so far 
removed from ordinary human experience that a jury will presumably not 
possess the skill or knowledge requisite to draw a proper inference from 
the facts. King v. Davis, 54 U.S. App. D.C. 239, 243, 296 Fed. 986. Apply- 
ing this test to the evidence in this case clearly demonstrated the invalidity 
of the Ostrom testimony and the error of the Court in admitting it. 


There is another and equally cogent reason why the objected testi- 
mony of the witness should no have been received. Other than the fact 
thatthe bus was the same, the conditions and circumstances existing at the 
time of the experiment were completely different. The witness admitted 
that if a person were running there would be moments of difference of an 


inch or two in their height. Here, the experiment was made with counsel. 


standing in front of the bus, while the occurrence involved a running child. 
The height of the child was only approximated and the witness admitted that 
2 difference of several inches would have made a difference in what he could 
see, a taller child being visible at a closer distance. Finally, the experi- 
ment was conducted with a standing bus on level ground and not a moving 
bus on a slight downgrade such as was the situation existing at the time of 
the driver's sudden emergency. As was pointed out in Navajo Freight Lines 
v. Mahaffy, 174 F(2d) 305, the Court said: 


"The party offering evidence of out-of-court experi- 
ments must lay a proper foundation by showing a similarity 
of circumstances and conditions ... Beckley v. Alexander, 
77 N. H. 255, 90 A. 878; National Pressure Cooker Company 
v. Stroeter, 7 Cir. 50 F(2d) 642; Collins v. Graves, 17 Cal. 
App. 2d 288, 61 P.2d 1198. As stated by the court in Hisler 
v. State, 52 Fla. 30, 42 So. 692, 695: 


"1 * %* Evidence of this kind should be received 
with caution, and only be admitted when it is obvious 
to the court, from the nature of the experiments, that 
the jury will be enlightened, rather than confused. In 
many instances, a slight change in the conditions under 
which the experiment is made will so distort the result 
as to wholly destroy its value as evidence, and make it 
harmful, rather than helpful.' " 
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The circumstances and conditions here. were completely dissimilar 
and the reactions and observations of a bus driver confronted with a sud- 
den emergency while operating a moving bus, would be completely differ- 
ent. from those experienced during the course of the experiment made by 
the witness. The jury would be confused, rather than enlightened, and the 
testimony for these additional reasons was erroneously admitted. 


To permit the witness, Ostrom, to testify with respect to what he 
could see from the position where Mrs, Beach was seated, and to thus, say 
that the bus driver should have seen the child before he did, constituted an 
improper invasion of the thought processes and reaction time of the driver. 
The driver had a duty not only to look in the area where the child emerged, 
but, also, he was required to observe any and all traffic on the roadway, 
including that coming in the opposite direction and the road ahead of him. 
He was likewise required to make certain that his bus was operating and 
maneuvering properly. 


Most of the testimony elicited from Mr. Ostrom was improper, 
inadmissible and prejudicial to Appellant; it undoubtedly was largely re- 
sponsible for Appellee's verdict, and on this point alone the case should 
be reversed. 


I 


THE COURT ERRONEOUSLY PERMITTED THE 

WITNESS VOLKMAN TO TESTIFY IN REBUTTAL 

CONCERNING MATTERS NOT IN ISSUE 

There are two reasons why police officer Volkman should not have 

been permitted to testify with respect to the testimony objected to. He was 
called to testify by Appellee as a rebuttal witness. Although the sole claim 
of negligence here was res ipsa loquitur and no allegations of specific negli- 
gence had been made in the case by Appellee, he was permitted to testify 


with respect to the number of children in the area of the accident and the 


fact that they habitually ran in and out and across the various streets. 
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The issue then injected into the case for the first time in rebuttal had 
nothing really to do with what occurred at the time of this accident, and 


was highly prejudicial to Appellant. To have permitted evidence of this 


sort would have required an allegation of specific negligence and would 
have required Appellee to contend that Appellant's driver was negligent 
in failing to maintain a proper lookout for children because of the density 
of the population in the area where the accident occurred, and to operate 
his vehicle in such a way that if a child ran out into the street, he would 
have been able to bring his bus to a gradual stop. Apart from the fact that 
the testimony attempted to inject a claim of specific negligence into the 
case, it was improper because all of Appellee’s testimony in support of the 
charge of negligence should have been presented at the time Appellee pre- 
sented her case in chief. She was not entitled to open up the case again 
when the time came for rebuttal and to present this testimony. As pointed 
out by Lyman v. Knickerbocker Theatre Co., 55 U.S. App. D.C. 323, 5 F(2d) 
538: 

"The application of the rule of res ipsa loquitur 

did not excuse the plaintiff from the duty of introduc- 

ing in chief all of her evidence in support of the charge 

of negligence. She was entitled to rest upon that prin- 

ciple when submitting her case in chief, but she was 

not thereby permitted to open up the case again when 

the time came for rebuttal.” 

While it is true that ordinarily rebuttal testimony may be permit- 
ted within the sound discretion of the Court, it is submitted that to permit 
the testimony of this witness pertaining to an issue not heretofore in the 
case and to permit the testimony to be given in rebuttal highly prejudiced 
Appellant's case. 


Further, rebuttal testimony is only proper to contradict the testi- 
mony of a defendant. Applying this test, it is respectfully submitted that 
it was entirely improper because it did not contradict any of Appellant's 
testimony, but injected a new and completely different issue into the case. 
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IV 


THE COURT ERRED IN GRANTING 


APPELLEE'S INSTRUCTION NO. 3 


Instruction No. 3 (J.A. 84-85) was undoubtedly submitted to the 
Court because of the testimony of Officer Volkman that had beén admitted 
over Appellant's objection. It was not proper because it injected into the 
case an issue not properly raised by the pleadings. There was' no basis in 
the evidence which would permit Appellee to contend that there had been 
any failure on the part of Appellant's driver to maintain a proper lookout 


and to operate his automobile under "positive control." Nor was there any 
| 


evidence to support the giving of the second sentence of the instruction that 
the driver in passing through the place he was driving had the duty to bring 
his vehicle under such control that it could be stopped on the shortest pos- 
sible notice. There was no evidence that there were any children visible 

in the area of the accident until the child suddenly emerged. 


The testimony of Officer Volkman and this instruction injected into 
the case an issue which had not been raised by Appellant and concerning 


which there was no satisfactory nor substantial testimony. 


Vv 


THE LOWER COURT ERRONEOUSLY INSTRUCTED THE 
JURY WHEN IT REQUESTED FURTHER INSTRUCTIONS 


At 2:40 P.M., on April 14, 1961, the jury commenced its delibera- 
tions. At 5:55 P.M., on the same day, the jury was excused until the next 
day, April 15, 1961 (J.A. 77). After resuming its deliberations the follow- 
ing morning, at 12:30 P.M., the jury requested further instructions as to 
whether Appellant was responsible to prove negligence or whether it was 
the responsibility of the Appellee to prove that its driver was not negli- 
gent. The Court then reinstructed the jury on res ipsa loquitur and during 
the process committed error which was undoubtedly in a large) measure 
instrumental in bringing about the verdict for Appellee. The Court stated 
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that "the preponderance of the evidence stays with the plaintiff throughout 
the entire case and in this case, an inference of negligence is raised and 
that inference must be overcome or the explanation given by the defendant 
company." The language of the Court was completely contrary to the law 
enunciated by this Court in D. C. Transit System, Inc. v. Slingland, 105 
U.S. App. D.C. 264, 266 F(2d) 465, where the Court stated with respect to 
the doctrine of res ipsa loquitur that: 
"The rule in this jurisdiction is that where res 

ipsa loquitur applies, as here against Transit, the 

jury ‘are at liberty to decide for themselves whether 

the preponderance is with the plaintiff even where 

there is no evidence to countervail the inference.' " 

Many other decided cases in the District of Columbia point up the 
error of the Court in this instance. Some of these are: 

Sweeney v. Erving, 35 App. D.C. 57, aff'd. 228 U.S. 

333, 07 L.Ed. 815. 


Jesionowski v. Boston and Maine R.R. Co., 329 US. 
455, 91 L.Ed. 416, 678 “Ct. 401... —™” 


Williams vs. Capital Transit Co., supra. 


Capital Transit Co. v. Jackson, 80 U.S. App. D.C. 
162, 149 F(2d) 839. 


It is clear from all of the decided cases that the doctrine of res 
ipsa loquitur does not shift the burden of proof and that the instruction 
was clearly erroneous and prejudicial to Appellant. 


Nor did the lower Court clear up its error when it later advised 
the jury that '’on all the evidence, however, the question for the jury still 
is whether the preponderance of the evidence is with the plaintiff." It is 
submitted that the Court's erroneous supplemental instruction to the jury 
could only have tilted the scales in favor of Appellee and for this reason 


alone reversal is required. 


Appellee may urge that the Appellant objected too late to this in- 
struction. The instruction was commencediat 12:40 P.M., andthe jury retired 
to further deliberate at 1:00 P.M. At 1:05 P.M., Appellant's counsel noted 
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his objection to the Court's supplemental charge and made clear his spe- 
cific objection. Appellee's counsel then responded (J.A. 83). It! was not 
until 3:35 P.M. that the jury returned its verdict. | 


| 
While the objection was not raised until five minutes after the jury 
had retired for further deliberations, the Court had just finished reinstruct- 
ing the jury only on the one point of res ipsa loquitur, It had ample time, 
should it have agreed with Appellant's counsel, to have reinstructed the 
jury and to correct its error since the jury did not arrive at its verdict 
until 3:35 P.M. 


CONCLUSION 


This Court should reverse the decision of the lower court and either 
direct the entry of judgment for Appellant or grant a new trial. 


Respectfully submitted, 


RICHARD W. GALIHER 


WILLIAM E, STEWART, JR. 


1215 19th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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| In the opinion of the appellee, the questions are: 


1. Whether, in a personal injury action involving a 
passenger on a bus where the doctrine of res ipsa loquitur 
was concededly applicable, the trial court erred in refusing 
to grant the defendant-appellant’s motions for directed 
verdict and/or judgment n.o.v. 


| 2. Whether the trial court erred in admitting evidence 
as to certain measurements and physical characteristics 
involving the defendant-appellant’s bus, and evidence of 
the character of the neighborhood in which the accident 


occurred in rebuttal of testimony offered by defendant- 
appellant’s witnesses. 


' 3. Whether the trial court erred in instructing the jury, 
and whether the defendant-appellant can be heard to com- 
plain of the court’s instructions in view of its failure to 
make timely and proper objection thereto. 
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IN THE 


United States Court of Appeals 


For tae Distaicr or CotumBmua Crecurr 


No. 16,560 


W. M. ann A. Taansrr Company, Appellant, 
v. 
Ciara Ravecka, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


COUNTER-STATEMENT OF THE CASE 


On August 27, 1958, the appellee, Clara Radecka, a 
woman then 64 years of age, was a paying passenger on 
one of defendant’s buses while it was being operated in 
the town of District Heights, Maryland (J.A. 3-4). She 
was seated on the longitudinal seat behind the driver on 
the part of the seat farthest away from him (J.A. 4). 
As the bus was passing through an apartment develop- 
ment known as District Heights Apartments, it made a 
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sudden and violent stop, catapulting the appellee from her 
seat against some hard object on the bus and then to the 
floor of the bus and rendering her unconscious (J.A. 
5-6). Just prior to this occurrence Miss Radecka heard 
the voices of the only two other persons on the bus, namely, 
the driver and a woman passenger, in conversation (J.A. 
5,7). Asa result of this occurrence the appellee suffered: 
a fracture of the sternum and a sprain of the lower back 
(J.A. 8-9). 


Appellant’s employee bus driver, William Brock, Jr., 
testified that he had been employed as a bus driver for 
the defendant for several years prior to the accident 
(J.-A. 10). He was thoroughly familiar with the area where 
the accident took place, having driven that route many 
times before (J.-A. 10, 16). The day of the accident was 
clear, warm, and sunny (J.A. 16). He testified that as 
he was proceeding along Atwood Street there were cars 
parked solidly all up and down the curb (J.A. 12, 18), and 
a little girl darted out in front of his bus from between 
two parked cars (J.A. 13) when his bus was already at the 
rear of the car from in front of which she ran out (J.A. 
13, 14, 15, 24), thus giving him approximately 16 or 17 
feet in which to bring his bus to a stop (J.-A. 24). When 
he brought his bus to a stop it was within 6 inches of and 
parallel to the car beside him (J.A. 14). The area where 
the accident happened was almost completely level, or 
possibly a very slight downgrade. (J.A. 18, 18, 46). 


On cross-examination Mr. Brock testified that he knew 
the area of District Heights Apartments as being thickly 
populated, crowded, with a great many children living 
there (J-A. 16). He identified a photograph (Plaintiff’s 
Exhibit No. 8,* a photograph of a “Slow Children Play- 


*In printing the Joint Appendix, the labels on Plaintiff’s Exhibits Nos. 7 
and 8 have been transposed. On Page 88 of the Joint Appendix the photo- 
graph at the top is Plaintiff ’s Exhibit No. 8 and the photograph at the bottom 
is No, 7 rather than as they are indicated thereon. 


3 


ing”? sign) as being one in the area of District Heights 
Apartments which he had seen many times before on this 
route (J.A. 17). He admitted being aware that this area 
was one where there were many children likely to be 
around (J.A. 17), that on the date of this accident school 
was not in session (J.A. 18), and that he had seen quite 
a number of children playing about as he approached the 
place of the accident (J-A. 20). He said that after turn- 
ing into Atwood Street he increased his speed and held 
it all the way through until he made the sudden stop (J.A. 
22). He identified the child who allegedly ran out in front 
of the bus as being two feet to 30 inches tall (J.A. 19), and 
further described her as being a little bit shorter than the 
courtroom blackboard pointer, which was measured to be 
35 inches long (J.A. 20). The stop he made was an 
‘unusual and sudden stop, and not the kind ordinarily made 
during the driving of a bus (J.A. 20). 


Mr. Brock gave as his reason for making the stop as 
suddenly as he did the fact that he was already at the rear 
of the automobile from in front of which the girl ran out 
(J.A. 21). He further admitted that if he had seen her at a 
point further in front of his bus than a distance of 15 to 
17 feet (the approximate length of an automobile) it would 
have been possible to bring his bus to a stop less violently 
(J.A. 21, 25). In fact, he said that if he had seen her 27 
or 31 feet in front of the bus, he could have avoided the 
sudden stop (J.A. 21,'25). 


Mr. Brock testified that the Chief of Police of District 
Heights, Col. Volkman, came to the scene of the accident, 
and that at that time he was positive he had not moved 
his bus at all from the point where it had stopped, nor had 
any of the other automobiles located there been moved 
(J.A. 21). 


Mr. Brock further admitted that the driver’s seat was 
quite close to the windshield, that there was nothing ‘to ob- 
struct his view through the windshield, that he would have 
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a better view of the road than a passenger seated in a 
crosswise seat on the right, and that he should have been 
able to see a child emerging from a parked car on the 
right-hand side of the street before such a passenger would 
be able to see her (J.A. 25). He also admitted that the 
metal screen or shield on the right-hand side of the bus 
formed an obstacle to the vision of a passenger seated in 
the second cross-wise seat on the right-hand side (J.A. 
26). Mr. Brock placed the other woman passenger on the 
bus in the second crosswise seat on the right and testified 
that she had moved to that seat from a seat further to the 
rear before the accident took place (J.A. 19, 27). 


The other woman passenger, Mrs. Beach, was called as 
a witness for the appellant and testified that when she 
first got on the bus she sat in about the fourth seat from 
the front, and later got up and moved to the first cross- 
itting on the aisle side rather than 
, 29). At the time of the accident 
the windshield of the bus when 
o the street (J.A. 30, 38, 40). 
above the waist up, or be- 
tw 
the child prio 
she saw the child, he imme 
31). 


On cross-examination Mrs. Beach admitted that she could 
not estimate the speed of automobiles in miles per hour but 
only in terms of fast, slow, or moderate, and she acknowl- 
edged that in October, 1958, she had signed a statement in 
which she described the speed of the bus as moderate (J.A. 
34). In fact, she had insisted on a change in an affidavit 
submitted to her by appellant so that it would read that 
the bus was not going fast, rather than that it was going 
slow (J-A. 41). She also described the District Heights 
Apartments area as one with a lot of childern (J.A. 35- 
36). 
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Mrs. Beach’s height was then measured as being 5’ 2”, 
and a subsequent witness for the appellee, Sgt. Ostrom, 
was permitted to enter the courtroom and stand and sit 
beside Mrs. Beach so that the jury could compare their 
relative height (J.A. 37). Mrs. Beach further testified 
that at the time of the accident she was sitting back in 
her seat in a relaxed manner and not particularly looking 
for anything (J.A. 38). 


Mr. Allen Simpson, the Safety Director of the appellant 
bus company, testified that when he arrived on the scene 
the Chief of Police and the driver were present (J.A. 42). 
He further stated that the bus had not been moved (J.A. 
42). On cross-examination he admitted that although there 
were a number of people gathered around when he arrived, 
he had made no effort to inquire of any of them what they 
knew of the accident (J.A. 43-44). Mr. Simpson further 
testified that he had made the bus available to counsel for 
the appellee for purposes of inspection and photographing, 
and that he had been present during the entire inspection 


(J.A. 44). He identified Plaintiff’s Exhibits Nos. 11, 12, 
and 13 as being fair representations of views looking for- 
ward through the windshield from the position where the 
head of a seated passenger in the front seat of the bus 
would be (J.A. 45). 


In rebuttal, appellee called as a witness Walter R. 
Ostrom, a retired supervising sergeant in the Accident 
Investigation Unit of the Metropolitan Police. Sgt. Ostrom 
testified without objection to certain measurements he had 
made involving the appellant’s bus, including the distance 
from the windshield to the first and second cross seats on 
the right, the distance from the floor of the bus to the point 
where the windshield began and the height of the wind- 
shield (J.A. 49). He further testified over objection to 
measurements made to determine how far in front of the 
bus an object 3 feet high would have to be in order to be 
seen by a passenger seated in the first and the second cross- 
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wise seat on the right. He testified that the very top of 
a yardstick could not be seen from the first crosswise seat 
unless it was at least 27 feet in front of the bus, and from 
the second crosswise seat unless it was at least 31 feet in 
front of the bus (J.A. 53, 55). He further testified as to 
the measurements of the metal shield on the right-hand side 
of the bus at the front, to its effect on the vision of a pass- 
enger seated in the right-hand crosswise seat (J.A. 55-56), 
and to the relative visibility as between the driver and the 
seated passenger on the right (J.A. 56-57). 


The appellee also called as a rebuttal witness Col. Volk- 
man, Chief of Police in District Heights, Maryland. Col. 
Volkman identified Plaintiff’s Exhibit No. 8, the ‘Slow 
Children Playing’’ sign, as being located in the District 
Heights Apartment area for a period of seven or eight 
years (J.A. 65). He testified that the area was densely 
settled with many children playing on the streets and 
habitually running in and out of those streets. (J.A. 66-67). 


Chief Volkman testified that he went to the scene of the 
accident and found the appellee lying on the floor in a semi- 
conscious condition (J.A. 68). He further testified that 
there were two cars parked to the rear of where the bus 
was standing and another car parked approximately 10 to 
15 feet in front of the bus, but there were no cars parked 
immediately beside the bus (J.A. 68, 69). 


Subsequently, the bus involved in the accident was 
brought to the courthouse, and the jury was permitted to 
go through the bus and examine it, but the appellee was 
not permitted to make a demonstration for the jury as to 


the measurements testified to by Sgt. Ostrom (J.A. 70-71). 


After the close of evidence there was a discussion in 
chambers regarding instructions, at which time the trial 
judge advised counsel that he was not deciding on any 
specific words of instructions and merely desired to let 
counsel know the substance of them so that counsel would 
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know what argument to present (J.A. 71). At the con- 
elusion of the judge’s charge to the jury the court called 
counsel to the bench and inquired if there were any ob- 
jections (J.A. 75). The attorney for the appellant replied 
that he had none (J.A. 76). After a colloquy between the 
court and counsel for the appellee, counsel for the appellant 
stated that he had noted his exception to the. granting of 
certain instructions and stated that he renewed them for 
the record (J.A. 76-77). At that point counsel for the 
appellant did not state to the court the matter to which 
he objected nor the grounds of his objections. 


After deliberating for several hours the jury was excused 
for the night. The following morning the jury, after de- 
liberating further, requested a further instruction on the 
negligence issue. A conference was held in chambers re- 
garding the supplemental instruction, at which time the 
judge indicated that he would instruct the jury as best he 
could after which counsel could object to the charge (J.A. 
79). After the giving of the supplemental instruction, 
counsel were again invited to the bench, at which time coun- 
sel for the appellant made no objections at all to the 
supplemental charge (J.A. 82-83). After the jury was 
excused to deliberate further, the court invited counsel 
into chambers, at which time counsel for the appellant ob- 
jected to one portion of the judge’s charge (J.A. 83). At 
no time did counsel for the appellant make any request to 
the judge to correct the charge. 


Verdict and judgment were for the appellee as indicated 
in appellant’s brief. 
RULES INVOLVED 
Rules 46 and 51 of the Federal Rules of Civil Procedure, 
which provide: 
Rule 46. Exceptions Unnecessary 


‘‘Formal exceptions to rulings or orders of the 
court are unnecessary; but for all purposes for which 
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Rule 51. Instructions to Jury: Objection 

« ., No party may assign as error the giving or 
the failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objections. . . .”” 


SUMMARY OF ARGUMENT 


The trial court w 
the jury since it involve: 
able men could differ. 


trine permitted 
made a case to 


to operate ecordance with the high standard of 
care required of him and that appellee’s injuries resulted 
therefrom. 


The trial court properly admitted rebuttal evidence as 
to certain measurements and physical characteristics of 
appellant’s bus obtained during an inspection of the bus 
at its terminal. Most of this evidence was factual. It 
provided the jury with information concerning visibility 
from the bus, particularly the comparative visibility of the 
bus driver and the other passenger, and counteracted the 
driver’s testimony in important respects. The similarly 
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of’eonditions between the place where the bus was in- 
spected and the measurements made and the place where 
the accident occurred were for the trial court to determine. 
It was for the trial judge to decide w ¢ther an adequate 
foundation had been laid for the admis¥ion of this testi- 
mony and its admissibility was well within his discretion. 
The trial court was also correct in admitting rebuttal evi- 
dence of the character of the neighborhood in which the 
accident occurred. This testimony was in reply to the 
issue of sudden emergency put into the case by appellant. 
From this evidence the jury could find that appellant’s 
driver should have anticipated the childish conduct upon 
which appellant based its defense. Furthermore, appel- 
lant’s objections to portions of this testimony did not meet 
the requirements of the rules of civil procedure and should 
not be considered on appeal, nor has appellant met. the 
burden of showing prejudice as a result of the admission. 
of this evidence. 


The trial court correctly charged the jury that there is 
a duty on a motorist passing through an area where there 
are known to be children to anticipate childish conduct and 
to be prepared for the same. The trial court also correctly 
charged the jury, both in the original instruction and the 
supplemental charge, on the elements of the doctrine of res 
ipsa loquitur. The trial court’s charge did not shift the 
burden of proof to the appellant but left it clear that on all 
the evidence the question was still whether the preponder- 
ance of the evidence was with the plaintiff. Furthermore, 
with respect to both portions of the charge objected to, 
the appellant’s objections were not timely and proper 
under Rule 51, F.R.C.P., and should not be considered on 
appeal. 
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ARGUMENT 


L The Trial Court Did Not Err in Denying Appellant's Motions 
for Directed Verdict and Judgment no.v. Since the Case 
Involved Factual Issues Upon Which Reasonable Men 
Could Differ and Was Properly Submitted to the Jury 


The appellee relied upon the doctrine of res ipsa loquitar 
in the trial court. There was no question that the basic 
elements of res ipsa loquitur were present. It was not dis- 
puted that the bus was an instrumentality under the exclu- 
sive control of the appellant, that it was being operated 
upon the business of the appellant by its employee, and 
that the appellee was a paying passenger, nor was it dis- 
puted that the sudden stop which caused appellee’s in- 
juries was one of an extraordinary nature that would not 
normally arise in the operation of the bus. Thus, under 
the law of Maryland, where the accident happened, res 
ipsa loquitur was applicable. Retkowsky v. Baltimore 
Transit Co., 222 Md. 433, 160 A. 2d 791; Lachman v. Penn- 
sylvania Greyhound Lines (C.C.A. 4th) 160 F. 2d 496; 


United Railway and Electric Co. v. Phillips, 129 Md. 328, 
99 A. 355. Furthermore, the applicability of res ipsa was 
conceded by the appellant (JA. 3-4, 71). In this Court, 
appellant concedes that res ipsa was initially applicable 
but it now argues that the testimony of its own witnesses 
made the doctrine inapplicable. (Appellant’s Br. 12-13). 


The law is clear that when res ipsa loquitur is applicable 
it warrants an inference of negligence and makes a case 
to be decided by the jury. Sweeney v. Erving, 228 US. 
233, 33 St. Ct. 416, 57 L. Ed. 815; Jesionowski v. Boston 
& Maine RR. Co., 329 U.S. 452, 67 S. Ct. 401, 91 L. Ed. 
416; Lachman v. Pennsylvania Greyhound Limes, supra; 
Williams v. Capital Transit Co., 94 U.S. App. D.C. 221, 
215 F. 2a 487; Cole v. Capital Transit Co., 90 U.S. App. 
D.C. 289, 195 F. 2d 568; Capital Transit Co. v. Jackson, 80 
U.S. App. D.C. 162, 149 F. 2d 889. Thus, the inference 
of negligence raised by the circumstances of the accident 
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was sufficient in itself to require submission of this case 
to the jury. 

The jury was not required to accept or believe the testi- 
mony offered by the appellant. The credibility of these 
witnesses and the weight to be accorded their testimony 
were for the jury to evaluate. If the inference of negli- 
gence arising from the applicability of res ipsa loquitar 
did not survive explanatory testimony by a defendant as 
to the circumstances of the accident, than a plaintiff in- 
jared on a common carrier but not knowing how or why the 
accident occurred could never recover from the carrier. 
Appellant’s argument is that when its witnesses testify to 
non-negligence, the appellee not being able to point to 
specific acts of negligence, that puts an end to the case. 
Such is not the law, and one of the reasons for the doc- 
trine of res ipsa loquitur is to avoid such a result. In 
Loketch v. Capital Transit Co., 101 U.S. App. D.C. 287, 
248 F. 2d 609, the sentence prior to the one quoted on 


Page 13 of Appellant’s brief reads: 


““Kvidence bringing to light the circumstances of 
the accident does not... make res ipsa inapplicable.’’ 


At the close of all the evidence, there were many ques- 
tions of fact upon which reasonable men could differ, and 
ample evidence to support an inference of appellant’s 
negligence. 

There was testimony from the appellee that just prior 
to the accident she had heard a conversation between the 
driver and the other woman passenger (J.A. 5, 7) from 
which the jury could infer inattention on the driver’s part, 
and, thus, negligence. There was evidence that the other 
woman passenger had moved from a seat further toward 
the rear of the bus to a seat closer to the driver (J.A. 27, 
28), which tended to corroborate appellee’s testimony about 
their conversation. 


There was evidence from the appellant’s own driver that 
to his own knowledge the area in which the accident oc- 
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curred was densely populated, with many children, and 
with signs posted to drive slowly on that account (J.A. 16, 
17). There was testimony from the driver that school was 
out, that the day was warm and sunny, and that he had 
observed children playing in the area as he approached the 
place of the accident (J.A. 16, 18, 20). From this testi- 
mony it was clear that in addition to the driver’s duty of 
highest care owed to his passenger, Retkowsky v. Balti 
more Transit Co., swpra, he was under a further duty to 
anticipate the presence of children and childish conduct. 
5A Am. Jur. Automobiles, Sec. 437, 441; Abbott v. Railway 
Express Agency, (C.C.A. 4th) 108 F. 2d 671 (a case in- 
volving Maryland law) ; Deford v. Lohmeyer, 147 Md. 472, 
128 A. 454; Ottenheimer v. Molohan, 146 Md. 175, 126 A. 97. 


The appellant relied on Brock’s testimony that he first 
saw the child when she was only one car length from his 
bus and that this was the cause of his having to make the 
stop so suddenly and violently (J.A. 21). He, himself, ad- 


mitted that if he had seen her further in front of his bus, 
he could have avoided the sudden stop (J.A. 21, 24-25). 
Yet, Mrs. Beach, seated in the first or second seat on the 
right testified that she saw a child come out into the street 
before she felt any application of brakes (J.A. 31). She 
was substantially further back from the windshield than 
Brock, and could not see a child come into the street from 
the right nearly as soon as he should have been able to. 
This fact was admitted by the appellant’s driver (J.A. 25). 
Plaintiff’s Exhibits 11, 12, and 18, (J.A. 89-90) admitted 
into evidence without objection, showed the visibility 
through the front windshield of a passenger seated in the 
first and second cross seats on the right. It was admitted 
by appellant’s own witness, Simpson, that these photo- 
graphs were fair and accurate representations (J.A. 45). 
From all of this evidence the jury could well infer that the 
driver should have seen the child sooner than he did, and, 
from his own testimony that he could have avoided the 
sudden stop if he had seen the child further in front of 


13 


the bus (J.A. 21), the jury could infer a departure from 
that high standard of care owed the plaintiff. 


The testimony of Sgt. Ostrom makes it even clearer that 
the driver should have seen the child sooner than he did. 
The metal front of the bus from the windshield down to 
the floor formed an obstacle to vision to one seated behind 
it insofar as the ability to see objects on the roadway in 
front of the bus was concerned. The further back in the 
bus one is seated, the further in front of the bus a small 
object would have to be in order to be seen over the metal 
front. This is a simple but absolute physical principle. 
Sgt. Ostrom’s testimony provided for the jury the actual 
measurements in feet that an object three feet high would 
have to be in front of the bus to be seen by a passenger 
seated in the first and second cross seats on the right. Mrs. 
Beach was seated in either the first or second cross seat 
on the right on the aisle side of the seat (J.A. 5, 11, 27, 28- 
29, 37-38). She was only five feet, two inches tall (J.A. 
37), considerably shorter than Sgt. Ostrom, whose height 
both seated and standing was compared to Mrs. Beach’s 
in front of the jury (J.A. 37). At the time of the accident, 
she was sitting back in her seat in a relaxed manner and 
not alertly looking for something to happen (J.A. 38). 
Ostrom’s testimony was that the very closest an object 
three feet hight could be to the bus and still be seen by a 
passenger in the first cross seat on the right was 27 feet, 
and in the second seat 31 feet (J.A. 53). From these dis- 
tances, only the very top of a yardstick could be seen (J.A. 
54); the child who allegedly ran out was described by the 
driver as being not more than 35 inches tall (J.A. 19-20) ; 
Mrs. Beach saw not only the very top of her head, but 
from somewhere between the waist and the shoulders (J.A. 
31, 39). Thus, applying the same physical principle, the 
jury could find that the child was considerably further in 
front of the bus than 27 or 31 feet when Mrs. Beach saw 
her. Add to that the obstacle to Mrs. Beach’s vision pre- 
sented by the metal windscreen, the bus’s local number, and 
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the fact that Mrs. Beach could not see the child at all until 
she had moved substantially out into the roadway while 
the driver could see her immediately upon emerging into 
the street, and the jury was certainly justified in finding 
that the child was quite a distance further in front of the 
bus than the 15 to 17 feet claimed by the driver when he 
first saw her, and that he was negligent in not seeing her 
sooner and avoiding the sudden stop. 


There was still further important evidence which raised 
a material factual issue going to the heart of appellant’s 
evidence regarding the circumstances of the accident. 
Brock had testified that where the accident happened there 
were cars parked solidly all along the street (J.A. 12, 18). 
He said that the front of his bus was at the rear, or almost 
at the rear, of a black Pontiac when a little girl ran out 
from in front of it (J.A. 14, 21, 24). He then claimed to 
have brought his bus to a stop parallel to the car beside 
him (J.A. 14), pretty close to the front of the Pontiac 
(J.A. 15). Thus, on the basis of his testimony, after the 
bus had made its stop there would have been a black 
Pontiac beside his bus, the front of it about even with the 
front of the bus; two or three feet in front of this black 
Pontiac there would have been another parked car (J.A. 
18-19); two or three feet behind the Pontiac and parallel 
to the rear half of his bus there would have been yet an- 
other parked car. This physical arrangement of vehicles 
was crucial to the entire theory of appellant’s case. Yet, 
the testimony of a completely disinterested witness, Chief 
Volkman, of the District Heights police, given without ob- 
jection, directly contradicted Brock’s testimony. He testi- 
fied that there was no car parked immediately beside the 
bus (J.A. 68), that the nearest car to the bus was a car 
whose front wheels were a foot or two behind the rear of 
the bus (J.-A. 69), and that the next parked car was ten 
to fifteen feet forward of the bus (J.A. 69). Thus, accord- 
ing to Chief Volkman’s testimony, there was an open space 
along the curb of some 40 to 50 feet where the bus driver 
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claimed there were cars solidly parked from between two 
of which a little girl ran into the street. And there was 
no doubt in Brock’s mind that when Col. Volkman arrived 
on the scene neither the bus nor any of the other vehicles 
had been moved (J.A. 21). Surely, this evidence alone 
was sufficient to take the case to the jury since it presented 
a square conflict of fact as to the circumstances of the 
accident, 


The cases upon which appellant relies in this portion of 
its brief, far from supporting its argument, provide au- 
thority for the trial court’s refusal to grant either a di- 
rected verdict or judgment n.o.v. The Maske case dealt 
with the credibility of the plaintiff, and, in the light of a 
certain prior inconsistent statement by her, this Court held 
there was insufficient evidence to sustain a verdict for her. 
The Williams case, similar to the case at bar in that in 
both cases the defendant below claimed a sudden emer- 
gency as an escape from liability, directly ruled out the 
Maske case as having any applicability to such a situation. 
The Willams case further held that the issue was not 
whether the driver was confronted with an emergency but 
how he happened to become involved in it. It pointed to 
such issues as whether the operator should have appre- 
hended the danger, whether he should sooner have per- 
ceived the other car, whether he kept an adequate lookout, 
whether he could have avoided the collision, and whether, in 
the exercise of the highest degree of care which the transit 
company owed to its passenger, the operator did all that 
reasonably could have been done to avoid the accident, as 
being controlling. Williams v. Capital Transit Co., supra, 
at 226. These are the same kinds of issues as were present 
in the case at bar and called for decision by the jury. 


Appellant’s own argument proves that Williams is not 
authority for a directed verdict or judgment n.o.v. Foot- 
note 3 in Williams is the only part of the opinion ap- 
pellant could possibly rely on. That note refers to the 
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possibility that a plaintiff’s case in chief might be so weak 


as to show clearly no negligence and no room for res ipsa. 
But appellant’s brief admits that res ipsa was applicable 
initially; not until it introduced its own evidence does it 
claim that the doctrine became inapplicable (Appellant’s 


Br. 12-13). Thus, Williams lends no aid to appellant. 


IL The Trial Court Did Not Err in Admitting Evidence as to 
Certain Measurements and Physical Characteristics In- 
volving the Defendant-Appellant’s Bus, and 
the Character of the Neighborhood in Which the Accident 
Occurred in Rebuttal of Testimony Offered by Defendant- 
Appellant's Witnesses 


Appellant complains that the trial court erroneously ad- 
mitted testimony of Sgt. Ostrom regarding measurements 
involving the bus, and of Chief Volkman regarding the 
character of the neighborhood. 


A. The testimony of Ostrom. The specific testimony 
objected to by appellant concerned the measurements taken 
by Ostrom to determine the distance in front of the bus 
an object three feet high would have to be in order to be 
seen by a passenger seated in the first or second cross seat 
on the right. The appellant’s driver had testified that he 
did not see the child come out into the street until he was 
only 15 to 17 feet away from her, and at the same time 
appellant’s other witness saw the child come out before 
the driver put on his brakes. It was thus significant to 
determine how far the child was in front of the bus when 
the passenger saw her, because it is obvious that the driver 
should have seen her at least that far away. Accordingly, 
Ostrom made measurements from the two seats where the 
testimony showed the passenger might have been sitting, 
and he arrived at the figures of 27 feet and 31 feet re- 
spectively as being the closest to the front of the bus an 
object three feet high could be seen by a passenger seated 
in those seats. 


Appellant argues that this testimony was not needed 
and invaded the province of the jury. It is claimed that 
since the jury observed the photographs of the bus intro- 
duced into evidence and were permitted to inspect the bus 
itself they were competent to determine the visibility ques- 
tion themselves. It is true that the jury, by looking at the 
photographs and examining the bus, could determine 
whether the driver or the passenger had the better visi- 
bility, but it is not true that they could determine how many 
feet in front of the bus an object three feet high would 
have to be in order to be seen over the metal front of the 
bus by a passenger seated in the first or second cross seat 
on the right. The trial court refused to allow counsel for 
the appellee to demonstrate these measurements for the 
jury. (J.A. 63-64, 70). Thus, there was no way for the 
jury to know what these measurements were without hav- 
ing someone testify to them. 


This testimony was not a matter of opinion, but a matter 
of fact. The purpose in qualifying Mr. Ostrom as an ex- 
pert was to show that his measurements would be accurate 
(J.A. 47). Their accuracy appears not to be disputed by 
appellant. Its officer, Simpson, was present during the 
entire time the bus was being inspected and the measure- 
ments made (J.A. 44), yet offered not one word of testi- 
mony disputing their accuracy. The deposition of Ostrom 
was taken by appellant before trial and the results of the 
measurements made known to appellant, yet no evidence 
was offered by appellant to rebut their accuracy. If coun- 
sel for the appellant had any doubt of the accuracy of those 
measurements, it would have been a simple matter for him 
to join with counsel for the appellee in asking the court 
to make a demonstration in front of the jury, but he did 
not do so. Appellant’s argument thus seems to be that 
although the measurements were accurate the whole truth 
should have been kept from the jury. 


Appellant complains that the testimony should not have 
been admitted because of certain alleged differences in 
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circumstances between the place where the accident hap- 
pened and the place of measurement of the bus. Apart 
from the fact that the evidence did not show any material 
differences—the height of the child was approximately the 
same as the yardstick used in the measurements ; the street 
where the accident happened was level or practically level 
(J.A. 13, 18, 46; Pl. Ex. 8, J.A. 88) and the ground where 
the bus was measured was substantially level (J.A. 46); 
any difference in grade would not affect the principle being 
demonstrated, that of visibility over a metal obstacle to 
a point in the street in front of the bus; no testimony was 
offered by Simpson, who had been present at both places, 
as to any material difference between the two—the question 
of whether evidence of experiments outside the court 
should be admitted has been held to be peculiarly within 
the discretion of the trial judge, and this discretion will 
not be interfered with unless it is apparent that it has been 
abused. 20 Am. Jur. Evidence, Secs. 756, 758; Virginian 
Raihoay Co. v. Armentrout, (C.C.A. 4th), 166 F.2d 400; 
Frank R. Jelleff, Inc. v. Braden, 98 U.S. App. D.C. 180 at 
189, 233 F.2d 671. Minor variations in the conditions go 
to the weight rather than to the admissibility of the evi- 
dence. 20 Am. Jur. Evidence, Sec. 756. Even the Navajo 
Freight Lines case, cited on P. 20 of appellant’s brief, 
stands for the proposition that the admission or exclusion 
of evidence of out-of-court experiments rests in the sound 
discretion of the trial judge. It is for him to determine 
whether the foundation is adequate. 


Appellant, at Pages 16-17 of its brief, also objects to the 
testimony of Ostrom that the metal shield at the front of 
the bus restricted and obstructed the vision of a passenger 
in the first or second cross seat on the right. This testi- 
mony appears on Pages 55-56 of the Joint Appendix, and 
it will be seen that counsel for the appellant made no objec- 
tion to it at trial. It is too late for him to do so now. Rule 
46, F.R.C.P. No objection was taken to Ostrom’s testi- 
mony regarding the ‘‘block number”’ either (J.A. 56), but 


even if objection had been taken to this testimony it was 
proper for the court to admit it. These were not state- 
ments of opinion, but of fact. Furthermore, appellant’s 
own witness, Brock, had already testified that the metal 
shield formed a visual obstacle to a passenger seated where 
Mrs. Beach was (J.A. 26). Ostrom’s testimony on that 
point was merely an amplification of Brock’s testimony. 


This is also true of the last part of Ostrom’s testimony 
complained of by appellant in this Court. The one bit of 
Ostrom’s testimony that could truly be called opinion testi- 
mony is found at Pages 56-57 of the Joint Appendix, where 
he was asked his opinion of whether the driver or the 
woman passenger would have a better view of the road 
from their respective seats. An almost identical question 
was asked without objection of the driver, Brock, and his 
answer was the same as that of Ostrom (J.A. 25). Thus, 
Ostrom’s testimony was no more prejudicial to appellant 
than that of its own employee. 


The cases cited by appellant in this part of its brief do 
nothing to support its position, The two main cases, Ken- 
ney and Henkel, were holdings by this Court that questions 
to an expert witness which go to the ultimate issue in the 
case are improper where the jury is just as competent to 
consider and weigh the evidence as the expert. In the case 
at bar, Ostrom was never asked a question going to the 
ultimate issue in the case, such as whether or not appel- 
lant’s driver had been negligent by not seeing the child 
sooner and avoiding the sudden stop. Ostrom’s testimony 
was such that from it the jury could draw the inference 
that the driver should have seen the child sooner, and thus 
was negligent in not doing so, but he did not invade the 
province of the jury by so testifying himself. 


The cases cited from other jurisdictions deal largely 
with opinion testimony of experts in reconstructing head-on 
or sideswipe collisions, and stand for the proposition that 
testimony as to the reconstruction and cause of an accident 
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TI. The Trial Court Did Not Err in Its Charge to the Jury, Nor 
Can Appellant be Heard to Complain of the Court's In- 
structions Since It Failed to Make Timely and Proper 
Objection Thereto 


There are cogent reasons why appellant’s contentions 
of error in the giving of appellee’s instruction No. 3 and 
the supplemental instruction must fail. 


A. Appellee’s Instruction No. 3. Appellant does not con- 
tend in its brief that this instruction was not a proper 
statement of the law. Instead, it claims the instruction 
should not have been given because it injected ‘‘an issue 
not properly raised by the pleadings.’’ (Appellant’s Br. 
93). Of course, this contention completely disregards the 
fact that appellant made it an issue in the case by basing 
its defense on a child running into the street in front of 
the bus. On that basis, it seems clearly proper to instruct 
the jury on the legal duty imposed on a motorist with 
respect to the actions of children, especially when the evi- 
dence showed the driver to have been passing through an 
area where he not only should have known but did know 
there were many children about. 


For appellant to argue that there was no evidence of 
children in the area strains credulity. Brock had described 
the area as thickly populated, with ‘‘servicemen and their 
wives and kids,’’ ‘‘crowded,”’ with ‘‘a great many children 
living in that area.”’ (J .A. 16). He had been through the 
area many times before and it was familiar to him (J.A. 
16). The day was warm and sunny and school was out 
(J.A. 16, 18). He was familiar with the ‘‘Slow Children 
Playing”’ sign posted in the area, and he knew ‘‘there were 
many children likely to be around or about.’’ (J.A.17). As 
he was driving through the area, approaching the scene 
of the accident, he observed quite a number of children 
playing around or about that day (J.A. 20), (emphasis 
supplied). It is respectfully submitted that a stronger 
evidentiary basis for the instruction cannot be imagined. 


Further, appellant’s objection to the instruction did not 
comply with Rule 51, F.R.C.P., and is of no avail now. 
Counsel’s objection was made in chambers before the jury 
was charged; hence no objection was made to the instruc- 
tion as given. The ground for counsel’s objection to the 
trial judge was not the same ground as that on which appel- 
lant now relies. At the bench at the conclusion of the 
charge, counsel did not state distinctly the matter to which 
he objected nor the grounds of his objection. Counsel’s 
mere repetition of noting his exceptions was not a com- 
pliance with Rule 51, F.R.C.P., and therefore, should not 
be considered by this Court. 


B. The supplemental instruction. The appellant points 
to an isolated portion of the court’s supplemental charge 
to the jury and claims this constituted reversible error. 
Appellee submits that the supplemental instruction, read 
in its entirety, was a correct statement of the law, and also 
that appellant is precluded from appealing on this point 


since it failed to make timely and proper objection to the 
supplemental charge. 


1. The first part of the charge complained of by the 
appellant were the words 


‘Therefore, ladies and gentlemen of the jury, I will 
conclude by saying to you again that the preponderance 
of the evidence stays with the plaintiff throughout the 
entire case...’ (JA. 80). 


This was the only portion objected to by appellant’s counsel 
at any time during the trial (J.A. 83). That objection did 
not come until some time after the jury had retired and the 
court had invited counsel into chambers (J.A. 83). Prior 
to that, when the court invited counsel to the bench at the 
conclusion of the supplemental charge, a colloquy ensued 
between the court and counsel for appellee, but counsel for 
appellant, although he had ample opportunity to object and 
seek a correction, said nothing (J.A. 82-83). Moreover, 
even when counsel did object, he did not ask for any cor- 
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rective action by the court, although it is now argued that 
the court, on its own jnitiative, should have brought the 
jury back into the courtroom and reinstructed them. Of 
course, such procedure would have been completely con- 
trary to law. 


The cases in this Court and all the Cirenit Courts of Ap- 
peal have consistently enforced Rule 51, F.R.C.P. The rule 
plainly states that a party must object before the jury 
retires to consider its verdict, and that is precisely what 
the decided cases have held. Phillips v. Kitt, ... US. App. 
D.C. ... 290 F. 24 377; Capital Tr it Co. v. Howard, 90 
U.S. App. D.C. 359, 196 F. 2d 593. If timely and proper 
objection in accordance with Rule 51 is not made, the point 
will not be considered on appeal. 


Even if objection had been timely made, the point would 
have been without merit. It is perfectly obvious that the 
court’s meaning was that the burden of proving her case 
by a preponderance of the evidence stayed with the plaintiff 


throughout the case. Twice before the objected words, the 
trial judge told the jury that the plaintiff had the burden 
of proving by a preponderance of the evidence the negli- 
gence of the defendant (J.-A. 79, 80), and at one point after 
the objected words the court said that the question for 
the jury is whether the preponderance of the evidence is 
with the plaintiff (J.A. 81). Tt is respectfully submitted 
that when the entire supplemental charge is read, and not 
an isolated portion of it quoted out of context, it was clear 
that the trial judge was not shifting the burden of proof. 


9. The second part of the supplemental charge com- 
plained of are the words ‘‘... and in this case, an inference 
of negligence is raised and that inference must be over- 
come or the explanation given by the defendant company.”’ 
(J.A. 80). Never at any stage of the trial, either before 
or after the jury retired, did counsel object to this part of 
the instruction. The point js raised for the very first time 
in appellant’s brief. It js thus clearly contrary to Rule 
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51, F.R.C.P., and on the basis of the two cases last above 
cited, together with a host of other cases in this and other 
jurisdictions too numerous to cite in this brief, the appel- 
lant cannot avail itself of this point on appeal. 


Again, even if objection had been made, it is submitted 
that the instruction was not improper. In Sweeney v. Erv- 
ing, supra, the Supreme Court laid down classic guide lines 
for the application of res ipsa: 


“In our opinion, res ipsa loquitur means that the 
facts of the occurrence warrant the inference of negli- 
gence, not that they compel such an inference; that 
they furnish circumstantial evidence of negligence 
where direct evidence of it may be lacking, but it is 
evidence to be weighed, not necessarily to be accepted 
as sufficient; that they call for explanation or rebuttal, 
not necessarily that they require it; that they make 
a case to be decided by the jury, not that they forestall 
the verdict. Res ipsa loquitur, where it applies, does 
not convert the defendant’s general issue into an 
affirmative defense. When all the evidence is in, the 
question for the jury is whether the preponderance is 
with the plaintiff.’’ 


The Supreme Court reaffirmed these guide lines in Jesion- 
owski v. Boston & Maine R.R., supra. 


The trial court’s supplemental instruction in the case 
at bar is in accord with the elements of res ipsa as set 
forth in Sweeney, and also in Slingland, cited by the appel- 
lant on page 24 of its brief. After the complained of lan- 
guage the following passages are found in the instruction: 


“. . . from the mere happening of such an incident 
involving the vehicle in which the plaintiff, Miss Ra- 
decka, was a passenger and the surrounding cireum- 
stances, the jury has a right although tt is not required, 
to infer negligence on the part of the defendant... .’’ 
(J.A. 81) (emphasis supplied) 


“(On all the evidence, however, the question for the 
jury still is whether the preponderance of the evidence 
is with the plaintiff.”” (J.A. 81) 
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“Jf you find that there is no evidence tending to 
overcome this inference or if you find that the infer- 
ence preponderates over any contrary evidence, then, 
then (sic) you are warranted in but not required to 
make a finding of negligence on the part of the defen- 
dant and your verdict should be for the plaintiff.”’ 
(J.A. 81) (emphasis supplied). 


The words appellant complains of did no more than tell 
the jury that the evidence of negligence called for expla- 
nation or rebuttal, stating it in another way from the court’s 
earlier statement that the burden of proof does not shift 
to the defendant but the burden of procedure in explaining 
what happened shifted to the defendant (J.A. 80). The 
words were in accord with what the Fourth Cireuit Court 
of Appeals said the jury should have been told in Lachman 
v. Penna Greyhound Lines, supra: sc... then there was a 
presumption (calling for an explanation by the defendant) 
that the injury was due to the defendant’s negligence.”’ 


The complained of words were 2 far ery from the lan- 


guage used in the court’s instructions in the Slingland case. 
There, Judge Pine said: 


‘Therefore, you should weigh any evidence tending 
to overcome that inference, bearing in mind that it is 
incumbent upon the defendant to rebut the inference 
by showing that it did through its bus driver in fact 
exercise the degree of care owing by the defendant 
company to the plaintiff, which I shall later explain 
to you.”’ 


Judge Pine was, in effect, telling the jury that it was up 
to the defendant to prove that it had exercised the highest 
degree of care, ie., that it was not negligent. Judge 
Walsh’s instruction, on the other hand, could not possibly 
be construed as giving the jury that impression. The ob- 
jectionable part of Judge Pine’s instruction was not fol- 
lowed by any language such as that used by Judge Walsh 
where he made it clear that the jury was not required to 
infer negligence on the part of the defendant, that, on all 


27. 


the evidence, the question for the jury still was whether 
the preponderance of the evidence was with the plaintiff, 
andthat, if the jury found there was no evidence over- 
coming the inference of negligence they were warranted in 
but not required to make a finding of negligence on the 
part of the defendant (J.A. 81). This latter statement by 
Judge Walsh clearly and correctly stated the doctrine of 
res ipsa, and negates any claim by the appellant that his 
instruction to the jury shifted the burden of proof to the 
appellant. Furthermore, it should be noted that in the 
Slingland case there was a timely objection made to the 
court’s charge followed by a lengthy colloquy at the bench 
where the court indicated its willingness to change the 
wording of its charge but plaintiff’s counsel urged the court 
to stand on what had been said. No such opportunity was 
given either the court or appellee’s counsel in the case at 
bar since no objection was made until after the jury left 
the courtroom and when it was made, it did not go to this 
portion of the charge. 


In conclusion on this point, appellee respectfully invites 
this court’s attention to the case of Christ v. Wempe, 219 
Md. 627, 150 A. 2d 918, at 924 where the court said: 


*“However, in considering the adequacy of oral in- 
structions a few words or sentences cannot be taken 
out of context, but the instruction must be considered 
as a whole and not condemned because isolated por- 
tions of it do not seem to do justice to one side or the 
other, nor because of the method of expression.’ 
(citing cases) 


CONCLUSION 


The appellant’s driver in the case at bar was under two 
duties at the time of the accident: He was under a duty 
to exercise the highest degree of care for the safety of his 
passengers, and he was under a duty to anticipate the 
presence of children and their childish conduct at the place 
where the accident happened. The evidence in this case 
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was clearly sufficient for the jury to find that the appel- 
lant’s driver failed to live up to this combination of duties 
insofar as the appellee was concerned, and the judgment 
below should therefore be affirmed. 


Respectfully submitted, 
Lewis H. SHarmo 
Cuartes H. Mayer 

201 Tower Building 


Washington 5, D. C. 
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